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BRIEF FOR APPELLANT 


ISSUES PRESENTED 


1. Where a Federal statute gives Mrs. Cy Ellis and others dis- 
placed from the Municipal Fish Market when it was demolished in 
1959 “a priority of opportunity to lease” real property on the 
Redeveloped Southwest Waterfront when it becomes available for 
leasing, and where that statute requires the Redevelopment Land 
Agency to give such priority holders “180 days” to notify RLA 
of their intention so to lease, did RLA violate that statute by allocat- 


ing to Hogate the center and most desirable portion of the Waterfront 
36 days before expiration of the 180-day period? 


>. Since the statute gives priority holders “an opportunity to 
lease” rather than an opportunity to offer to lease, and since the 
House Committee Report states that RLA must give priority holders 
180 days “to accept or reject the offer made by the Agency”, did 
RLA unlawfully administer the statute by requiring priority holders 
to make the offers. many of which when made were duplicative (in 


that they covered the same property), some of which cost as much 
as $75,000 to prepare. and none of which were bankable or finance- 
able? 


3. Is Mrs. Ellis estopped. or did she waive her right to have 
these statutory violations enjoined because she did not file with 
RLA until December 2. 1968, two days before the expiration of its 
180-day period, a detailed written protest, bearing in mind that two 
months before she had filed with RLA a written general protest of 
its procedures and not until recently (i.e., June 30, 1969), long after 
this suit was filed, did RLA actually lease the property to Hogate? 


4. ‘Did RLA’s allocation of the heart of the Waterfront to 
Hogate some 56 days before any possible expiration of Mrs. Ellis’ 
statutory priority rights, and RLA’s insistence that she, not it, make 
the offer to lease, threaten her irreparable injury sufficient to require 
the Court below to enjoin RLA? 


5. Since Hogate has never “been displaced from the area”, a 
statutory requirement for obtaining priority status, was Hogate en- 
titled to any priority of opportunity, let alone to preference within 
the group of statutory priority holders? 


6. Whether Government counsel by improperly bringing to 
Judge Aubrey Robinson’s attention the details of compromise and 


settlement efforts suggested by Judge Gasch in chambers so preju- 
diced Judge Robinson as to require reversal and remand to another 
Judge. ; 


REFERENCE TO RULINGS 


ea pba: Robinson's Findings of Fact and Conclusions of 

rs , an a s Order denying plaintiff-appellant’s Motion for a Pre- 
inary injunction are the rulings herein appealed and are found 

App 197-202. cs 


14, 1969 denying plaintift-appeuant ss Muu rer a * vem ; 
Injunction to enjoin defendant-appellee* from allocating and leasi: 
to anyone real property in the Southwest Waterfront Redevelopment 
Area of Washington, D.C. until the Court has ruled on Ellis’s request 


for a permanent injunction. 


The Complaint, with attachments, was filed in the Court below 


on December 13, 1968 (App. 6). Accompanying it was Ellis’s 
Motion for a Preliminary Injunction, with attachments (App. 50). 
RLA’s Opposition to Ellis’s Motion was filed below on December 
24, 1968 (App. 56). 


On January 3, 1969, Judge Oliver Gasch heard extensive oral 
argument on Ellis’s Motion for a Preliminary Injunction. The fol- 
lowing day he invited counsel for RLA? and counsel for Ellis to 
his chambers and there in an unrecorded conference announced that 
he was prepared to rule on Eiiis’s Motion and that if he did there 
were going to be some very unhappy people at RLA (App. 187-189). 


I Cy Ellis Raw Bar, an Ellis family partnership, and plaintiff-appellant herein, 
is usually referred to as “Ellis” or “Mrs. Ellis”, Cy Ellis, Sr. being deceased. 


2Defendant-appellee, the District of Columbia Redevelopment Land Agency, 
is usually referred to as “RLA™. 


3The phrase “Counsel for RLA™ as used herein refers to Nathan Dodell, Esq.. 
Assistant United States Attorney. 


Judge Gasch then suggested that the parties try to settle their differ- 
ences and said that if they would try he would withhold his ruling. 
Since Ellis has always wanted a lease, not litigation. its counsel and 
counsel for RLA there agreed that they would try to effect settle- 
ment of the case by Ellis’s preparing and submitting to RLA, in 
accordance with RLA’s requirements. an offer to lease some portion 
of the waterfront other than that which RLA had already allocated 
to Hogate. They further agreed that they would keep Judge Gasch’s 
office advised of all pertinent developments. 


Judge Gasch urged Ellis to submit its offer promptly and admon- 
ished counsel for RLA that RLA should hold the Southwest Water- 
front Project in status quo until this attemot to settle the litigation 
had succeeded or failed and the parties had so informed him. 


At the hearing on January 3, 1969 without objection, Joseph 
Cannon, Flagship Restaurant, Charles W. Glasgow and Robert A. 
Walker; all represented by George H. Clark, Esq.. were granted leave 
to intervene as defendants.* Thereafter, their counsel filed an an- 
swer and a number of other pleadings, and argued orally generally 
supporting RLA. All such pleadings are included in the Record on 
appeal ‘and most are reproduced in Ellis’s Appendix to this Brief. 


Oh March 12, 1969, after extensive consultations with Ralph 
Werner, Esq., General Counsel for RLA, and other officials there, as 
well as with Mr. Dodell, counsel for Mrs. Ellis submitted her writ- 
ten offer, made expressly “without prejudice to the rights of either 
party” and pursuant to Judge Gasch’s suggestion that “the parties 
try to resolve their differences” (App. 108).> 


4 Hereinafter referred to as Intervenor-defendants. 


5 Of course, this attempt at compromise and settlement should never have been 
made a matter of record in this case. Over Ellis’s objections, Counsel for RLA 
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By letter dated March 26, 1969 RLA rejected Mrs. Ellis’s offer 
of March 12 (App. 115). Therein RLA said, in effect, that since 
Mrs. Ellis did not seem to be willing to make an offer to lease the 
amount of space to which RLA thought she might be entitled— 
i.e., about 9,000 square feet of deck area-RLA saw no need in 
her attempting further to make her offer acceptable. That letter 
concluded: 


“Accordingly, since there does not appear to be any 
present basis for settling the lawsuit, this“shall serve 
to advise you that the Agency intends to request 
Judge Gasch to render an early decision on your 
Application for a Preliminary Injunction.” 


On April 8, 1969, counsel for RLA told Ellis’s counsel that 
RLA planned to file a Supplemental Opposition to Ellis’s Motion for 
a Preliminary Injunction. He implied that therein RLA would dis- 
cuss Ellis’s settlement offer, and RLA’s rejection thereof, as part of 


a separate defense to the effect that even if RLA had previously 
violated Ellis’s statutory priority rights, by considering Ellis’s offer 
to lease and rejecting it, RLA had now, in effect, accorded Ellis its 
rights under the statute.® 


filed it and RLA’s written rejection thereof (App. 115). In doing so and in argu- 
ing therefrom, counsel for RLA improperly prejudiced and misled Judge Robin- 
son into thinking that even if Ellis’s statutory rights had been violated, Ellis had 
no complaint since RLA permitted Ellis to submit an offer to lease which was 
unacceptable to RLA. 


Although Ellis promptly moved to strike, and called Judge Robinson’s atten- 
tion to that Motion, the prejudice and damage was done. Even Judge Geseil’s 
subsequent Memorandum Opinion and Order granting Ellis’s Motion to Strike 
(App. 211, 225) could not correct the injustice, which only this Court can 
remedy. Nor can it be argued that Judge Robinson would have been able to 
regain impartiality in the matter. See the offer of proof made to Judge Rob- 
inson in Ellis’s Opposition to Defendant's Proposed Order and Findings of Fact 
and Conclusions of Law (App. 187-189). | 


SRLA’s Answer filed herein on March 28, 1969 contains a “Seventh Defense” 
to that effect (App. 92). 


Counsel for Ellis replied that since Ellis’s offer was made 
expressly without prejudice in an attempt to settle this suit and at 
the suggestion of Judge Gasch. the filing of such a pleading would 
be grossly improper. Moreover, he warned that if such a pleading 
were filed. Ellis would move to have it stricken and would ask the 


Court to take appropriate measures against those responsible for its 
filing. Finally. he expressly reminded counsel for RLA that in any 

event nothing should be filed until the parties had reported back to 
Judge Gasch in chambers. as they had promised him they would do. 


Despite this admonition counsel for RLA refused to return 
with Ellis’s counsel to Judge Gasch’s chambers. Instead, RLA’s 
counsel insisted that the matter be heard ir open court on the record 
the following day. At that time he filed with the Court RLA’s Sup- 
plemental Opposition to Ellis’s Motion for a Preliminary Injunction 
and supporting documents (App. 95-115). Therein, he wrongfully 
divulged many privileged matters. 


At that hearing counsel for Ellis informed the Court that he 
considered this procedure reprehensible and a gross abuse of the 
Court’s good faith effort to promote settlement. Moreover, the 
Court was then advised that a Motion to Strike the offending plead- 
ing would be promptly filed (as indeed it was on April 14, 1969). 
Counsel for Ellis there stated that this turn of events was doubly 
tragic since Ellis was willing to accept about 9,600 feet of deck 
area and willing to modify its agreement with Restaurant Associates 
in any way necessary to make it comply with RLA’s lawful require- 
ments. 


At the hearing on April 9, 1969, Judge Gasch, plainly disturbed 
by the conduct of counsel for RLA, stated that under these circum- 
stances Ellis’s Motion for a Preliminary Injunction should be ruled 
upon by another judge. 


In due course the Motion was reassigned to Judge Aubrey Rob- 
inson and reargued before him on April 15, 1969. At that time, Ho- 
gate, represented by Thomas S. Jackson, Esq., was granted leave to 
intervene, plead and argue, all without objection. Hogate’s many 
pleadings are in the Record on Appeal and most are reproduced in 
the Appendix to this Brief. 


Because of the lengthy defense arguments by counsel for RLA, 
Hogate and the Defendant-Intervenors, the Court indicated that it 
did not wish to hear any lengthy rebuttal but gave Ellis permission 
to file the following day a Rebuttal Memorandum. That document 
(App. 148) restates the argument made the day before by RLA and 
its supporting intervenors and sets forth Ellis’s rebuttal. Hogate’s 
Response to Ellis’s Rebuttal Memorandum appears at (App. 162). Soon 
thereafter Judge Robinson notified the parties that Ellis’s Motion 
for a Preliminary Injunction was denied. | 


On April 25, 1969, RLA filed a proposed Order and Proposed 


Findings of Fact and Conclusions of Law (App. 178). Three days 
later Ellis filed a detailed opposition thereto devoting substantial 
space to RLA’s improper use of the parties’ settlement efforts | 
(App. 184). 


On May 14, 1969 Judge Robinson filed his Order and his Find- 
ings of Fact and Conclusions of Law (App. 197-202). 


After Hogate moved to intervene, Ellis moved to amend its Com- 
plaint in two respects: first to allege that Hogate was not entitled 
under the statute’ to any priority of opportunity to lease Waterfront 
property; and second, to make it clear that Ellis was alleging that 


7P.L. 86-736, 74 Stat. 871-2, as amended by P.L. 90-176. 80 Stat. $424, D.C. 


Code 5-723, 1967 ed., as amended by Supp. I, 1968, reproduced at pp. 29:33 
of this Brief. 


RLA was violating the statute by requiring priority holders to offer to 
lease rather than RLA’s offering for 180 days to lease to such pri- 
ority holders certain property (App. 141). Oppositions were filed by 
RLA (App. 174) and Hogate (App. 175) but not by Defendant-Inter- 
venors. 


On May 16. 1969 Pretrial Examiner Finn recommended that 
Ellis's Motion to Amend be allowed (App. 203). Hogate and RLA 
objected (App. 204-206). The matter was assigned to Judge Corcoran. 


Before he ruled, Judge Gerhard S. Gesell heard oral argument 
of plaintiff's Motion to Strike. Only counsel for RLA argued in 
defense of RLA’s alleged improper use of the settlement documents 
and facts. On June 6, 1969, Judge Gesell filed a Memorandum 
wherein he held: 


“The offer in settlement was made at the urging of 
Judge Gasch following a conference in chambers with 
counsel. There was a bona fide effort to carry out 
the Court’s suggestion. The offer and correspondence 
between the parties were, in the circumstances, com- 
pletely without prejudice to plaintiff's rights as they 
existed at the time the complaint was filed. The 
Government should not be permitted to convert these 
documents into something they are not and the mo- 
tion to strike is an appropriate means for correcting 
the situation.”® 


Ellis on June 13, 1969, moved for an injunction pending appeal 
(App. 212). Oppositions thereto were filed (App. 216-219). That mat- 
ter, too, was referred to Judge Corcoran. After hearing oral argument 
thereon and on Ellis’s Motion for Leave to Amend its Complaint 


8 Unfortunately, striking the offending, prejudicial material cannot correct 
Judge Robinson’s adverse decision which he made after being subjected to the 
prejudice, knowing fully of Ellis’s objections thereto. 


Judge Corcoran on July 10, 1969 denied without prejudice Ellis’s 
Motion for Injunction Pending Appeal. Of much greater concern 
to Ellis was his Order filed that same day denying Ellis’s Motion 
for Leave to Amend the Complaint (App. 226). While that matter 
may not yet be ripe for review this Court should be aware of it 
for if the case is reversed and remanded perhaps some appropriate 
guidance may be given the lower court. 


Relevant Facts 
1. Re the Statute and Its Legislative History. 


For about 36 years—from 1924 to 1960—Cy Ellis Raw Bar leased 
restaurant space from the District of Columbia in the District’s 
Municipal Fish Market on Maine Avenue and the Washington Chan- 
nel, S.W. (App. 52). 


Under the redevelopment program for Southwest Washington. 
one of the approaches to the Southwest Freeway was to go over 
Maine Avenue at 11th and 12th Streets; hence, part of the support- 
ing structures had to be located on land occupied by the Market 
building (H. Rept. No. 1133, 89th Cong., Ist Sess.. 1965, on H.R. 
11428, Waterfront Priority Holders. Committee on the District of 
Columbia, p. 2).? 


To facilitate this redevelopment, the 85th Congress enacted 
H.J. Res. 630, 72 Stat. 983, authorizing demolition of the Fish Mar- 


Hereinafter “H. Rep. No. 1133 of 1965”. That document provides an ex- 
cellent historical review of the background of the priority legislation herein in 
dispute. Since the priority legislation (P.L. 86-736 as amended by P.L. 90-176, 
D.C. Code 5-723, 1967 ed. as amended by Supp. I, 1968) was first enacted in 
1960, the key document of legislative history significance is H. Rept. No. 2081, 
86th Cong. 2d Sess., 1960, on S. 3648, “District of Columbia Redevelopment 
Land Agency”, Committee on the District of Columbia, referred to hereinas 
H. Rept. No. 2081 of 1960. 
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ket. At the House hearings representatives of the RLA committed 
RLA “to provide temporary and permanent locations for businesses 
which might be displaced”. Relying on this promise, the House 
District Committee decided not to require the District to build 
facilities for lease to those displaced from the Market. See H. Rept. 
No. 1133 on 1965. p. 2. 


Unfortunately. RLA’s promise was not kept. This, Congress 
learned when in 1960 it was considering S. 3648, to transfer to 
RLA title to certain real property which RLA needed to carry out 
its Southwest Renewal plan. At those hearings the Committee learned, 
in its own words, that “nothing had been accomplished since the 
enactment of House Joint Resolution 630 in 1958, for the perma- 
nent reldcation of the businesses displaced from the waterfront 
area...” See H. Rept. No. 1133 of 1965, p. 3. 


To remedy this the House Committee amended S. 3648 to pro- 
vide the owner of any business displaced from the area Ee) of 
opportunity to lease so much of the real property in the area “‘as 
may be required for the construction of commercial facilities at least 
substantially equal to the facilities from which such business concern 
was so displaced”. H. Rept. No. 2081 of 1960, p. 2. 


Whereas the Committee at that time had some knowledge that 
RLA had some informal understanding with Hogate and Flagship as 
to location in the area it nevertheless must have assumed that each 
would be displaced at least temporarily before achieving priority 
Status ( as, indeed, Flagship briefly was) for it unequivocally limited 
the statutory priority to displacees. (See Sec. 4(b) of the Statute.) 
Moreover, as some measure of the originating Committee’s concern 
that the statutory priority not be administered in such way as to 
give further preference to either Hogate or Flagship, the Committee 
said: 


1] 


“It is the intent of the committee to leave undis- 
turbed any arrangement between the Agency and the 
two concerns [Hogate and Flagship] so long as such 
arrangements continue in effect. At the same time 
it is the intention of the committee that the Agency 
not enter into further commitments with respect to 
property in such area other than the two previously 
mentioned until such time as the owner or owners of 
any business concern formerly located in such area 
has had an opportunity to exercise the priority guar- 
anteed him by subsection (b).” See H. Rept. No. 
2081 of 1960, p. 4. 


As to whether RLA or the priority holder must make the offer to 
lease, the originating Committee stated (emphasis added): 


“It is the intent of the committee that the owner 
. . . shall be considered as having exercised the prior- 
ity of opportunity upon having been given an oppor- 
tunity by the Agency fo accept or reject the offer 
made by the Agency with respect to any piece of 
property in such area.” See H. Rept. No. 2081 of 
1960, p. 4. 


After enactment of ‘he priority legislation in September, 1960, 
RLA began slowly. Its first try at running out priority holders’ 180 
days took place more than three years later when in February 1964 
it issued notices to displacees that they had 180 days within which 
to act on leases of air rights offered by RLA. The House Commit- 
tee, critically reviewing the matter in 1965, noted (as certainly may 
be said of the case at bar) that “the priority holders had not been 
offered any specific parcels for relocation”. See H. Rept. No. 1133 
of 1965, p. 4. 


This abortive beginning brought Congress back into the picture 
and caused further amendment of the statute not relevant to this 
appeal, as well as the publication of H. Rept. No. 1133 of 1965, 


12 


wherein the Committee took pains to detail its dissatifaction with 
RLA’s broken promises and maladministration of the statute. 


Further Congressional dissatisfaction is found in H. Rept. No. 
115. 90th Cong.. Ist Sess.. 1967. on H.R. 2529, Waterfront Priority 
Holders. Committee on the District of Columbia. p. 4, where the 
Committee summed up its censure of RLA with this scathing rebuke 
(emphasis supplied): 


' “Approximately 8 years have passed since the D.C. 
Redevelopment Land Agency pledged to the Congress 
that the small businesses on the waterfront would be 
permanently relocated in the course of redevelopment 
of the Washington Channel Waterfront. None of the 
businesses has been permanently re.ocated, and in fact 
no economically feasible offer of relocation on any 
specific site has been tendered to any of the displaced 
businesses under the specific priorities provided by 
Congress. The Agency has failed to meet its repeated 
commitments to your Committee and to the Congress”. 


2. Re RLA’s Invitation and Prospectus of June 7, 1968. 


RLA’s second running of priority holders’ 180 days came to 
light on June 7, 1968 when RLA sent to Mrs. Ellis and, we assume, 
to all priority holders a letter and so-called Prospectus and Develo- 
ers Kit for Waterfront Sites B, C and D and Parking Sites P-1 
through P-5 (App. 10-11). The covering letter stated: 


“If you desire to exercise your priority you are 
‘requested to submit an offer in the manner described 
in the attached Prospectus. If you do not..., 
would you please execute the attached copy of this 
‘etter and return it in the enclosed envelope” (App. 10). 


Then there was a printed statement, “1 do not desire to exercise the 


924 copy of this Report appears herein at pp. 39-49 
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Priority Rights granted me under Public Law 86-376, as amended” 
and a space for the priority holders’ signature (App. 10)./4 


The Prospectus, dated June 7, 1968, pointed out that all offers 
must be submitted “in the form and with all of the materails 
described in this Prospectus”. Immediately thereafter it said: 


“Within ninety (90) days of the date of this Pros- 
pectus, the Redevelopment Land Agency may elect 
to accept offers submitted by any business displaced 
from the Southwest Waterfront and enjoying a prior- 
ity pursuant to Public Law 86-376, as amended by 
Public Law 90-176.” (App. 14). 


This surprising statement—which if implemented would surely prefer 
the priority holder who made his offer within the first 90 days over 
the one who might wish to exercise his full 180 day rights without 
fear that he might be prejudiced by doing so—was followed some 
14 pages later by this (emphasis supplied): 


“Acceptable offers submitted by a person . . . entitled 
to priority .. . will be acted upon immediately. Offers 
received from such persons or organizations after 
September 5, 1963 (90 days from the date of this 
Prospectus) will be given full consideration if an 
acceptable offer has not been received by that date.... 
The . .. Agency reserves the right to reject any or all 
offers submitted hereunder or to make any counter 
offer which may be considered reasonable or desir- 
able.” (App. 28). 


10Perhpas this is of little relevance. It shows, however, how easy RLA has 
made it for priority holders to abandon their rights, in marked contrast to the 
difficulties it has placed in the path of those who have sought vainly for 9 years 
to exercise them. 
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No explanation was or has been given as to why or on what author- 
ity the Agency should permit an affluent or otherwise preferred pri- 
ority holder to acquire an inside track to the heart of the Watertront 
in less than the full 180 days prescribed by Congress almost 8 years 
before. 


3. Re Hogate’s Offer Filed Within the 90 Day Period. 


We are not certain when Hogate filed its offer to lease. Hogate’s 
Crossclaim. filed with its Answer, says that Hogate did so on the “6th 
day of June. 1968” (App. 125). That would be the day before RLA 
sent out to others its Invitation and Prospectus (App. 10). This 
June 6th date may be Hogate’s typographical error; if not, it would 
further impugn the integrity of RLA’s procedures. 


For this appeal, however, the most relevant fact is that at some 
time prior to September 5. 1968. the RLA set 90-day cutoff date, 
Hogate filed its offer to lease all of Deck Sites C-1 and half of Site 
C-2 and all of the parking area under the entire C Deck, plus all of 
the parking in center sites P-2, 3.and 4. This, by Hogate’s admission, 
totaled approximately 60,000 square feet of deck area (out of a total 
of all sites’ deck area of 244,271 sq. ft., or almost one fourth of 
the entire deck area) and 165,169 sq. ft. of central parking area out 
of a total of 335,434 sq. ft. of parking beneath the decks and in the 
P Sites, or one half of the entire Waterfront parking area. See App. 
12, 125, 128. Moreover, under Hogate’s Phase II admittedly non- 
priority offer it has applied to lease the remainder of Deck C-2 and 
all of Deck C-3, approximately another 52,000 square feet. (App. 
83).1/ 


1] This does not leave much for even the few remaining priority holders. 
RLA acknowledges that there were about 40 priority holders when Congress 
enacted the statute in 1960. By December 4, 1968 when the offers were re- 
ceived, and exclusive of Mrs. Ellis, only 5 restaurant priority holders (including 
Hogate and Flagship) applied. They were Basil Vondas, Cannon Seafood, Inc., 
and Robert A. Walker (App. 83-85). 
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No other priority holder matched Hogate’s filing speed, or to 
our knowledge, financial expenditure. By the 90-day cutoff date 
of September 5, 1968 only Hogate had been willing and able to file 
a formal offer (App. 75). 


4. Re Mrs. Ellis’s Protests Between June 7 and December 13, 
1968 When Suit Was Filed. 


By letter dated September 24, 1968 RLA notified all priority 
holders of Hogate’s offer and the fact that a public hearing would 
be held on October 2, 1968 on RLA’s proposal to accept Hogate’s 
offer. 


On October 1, 1968, Mrs. Ellis, though not then represented 
by counsel, wrote and delivered a letter of protest to Mr. Thomas 
Appleby, Executive Director of RLA, wherein she stated that she 
“intended to challenge procedures currently being used in leasing 
sites along the S.W. Waterfront” (App. 81). She also served 
notice therein that she was thereby applying for space at the B-2 
site. 


The following day Mrs. Ellis presented herself at the public’ 
hearing held by the RLA’s Board of Directors (App. 76). Despite 
her letter of the previous day, neither the Board nor Mr. Appleby 
invited her to state her objections more fully or specifically. Hence, 
she did not speak nor, indeed, did anyone expressly oppose or object 
at that public hearing (App. 76). Within a week—on October 9th— 
the Board met and allocated to Hogate all it had applied for in its 
Phase I offer./? 


12This does not mean that RLA entered into a lease with Hogate. Indeed, 
it did not do so until June 30, 1969. Even then, Mr. Werner advises, the Gov- 
ernment protected itself in the lease from any liability to Hogate if the Courts 
should hold that the lease is unlawful or must otherwise be voided. 
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In late November, 1968. Mrs. Ellis retained counsel. He and 
she then met 2 number of times with RLA officials and attempted 
to gain by negotiation some measure of what she believes are her 
statutory priority rights (App. 77). 


On December 2. 1968 2 6-page single spaced letter signed by 
Mrs. Ellis setting forth most of her grounds for contending that 
RLA’s procedures under its Invitation and Prospectus of June Tis 
1968 violate her statutory priority rights was delivered to RLA 
(App. 40). RLA never replied in writing but General Counsel for 
RLA. Mr. Wemer. advised Mrs. Ellis’s counsel that the protests and 


requests in her letter of December 2 had been considered and denied 
by RLA (App. 53). 


Since RLA was then taking the position that Mrs. Ellis’s priority 
rights expired as of December 4. 1968 and was threatening to award 
other sites to those who had complied with its requirements, Mrs. 
Ellis brought suit on December 13, 1968 (App. 53). 


5. Re RLA’s Misuse of the Post-Suit Settlement Efforts. 


The relevant facts concerning this are fully set forth adequately 
hereinbefore. See pp. 3-8. supra 


6. Judge Robinson’s Findings of Fact. 


These are reproduced in the Appendix (App. 197). We shall 
now set forth only those with which we strongly disagree, indicat- 
ing in footnotes why. 


“The offering of property on this basis [referring to 
RLA’s Invitation and Prospectus of June 7, 1968] 
conformed to the customary practices of the real 
estate business and of the Agency in making other 
property offerings.”/7 


——- 
13-This finding is verbatim the first sentence of RLA’s Proposed Finding No. 
5 (except for our addition of the explanatory bracketed material). Ellis objected 
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| 
The first sentence of Finding No. 7: “After the Agency noti- 
fied plaintiff that real property was available for leasing [June 7, 
1968], the Agency repeatedly offered to assist plaintiff in the devel- 
opment of an offer”/# | 
The first four sentences of Judge Robinson’s Finding No. 9, 
(App. 199) conform with facts hereinbefore stated and hence are 
not objectionable. The last two, however, set forth below, are, 
for reasons we shall footnote: 


“Plaintiff though present at the Agency hearing on 
October 2, 1968, expressed no interest in Site C-1 
or C-2, the space beneath Deck C and these park- 
ing sites. Plaintiff made no objection to the award 


— 


to this proposed finding and gave its reasons (App. 185); RLA replied (App./195) 
citing only paragraphs 6 and 7 of Amold Mays’ affidavit of December 24,| 1968 
(App. 73-74). But they offer no support for such a conclusory statement, at total 
variance with the common knowledge and experience of lawyers, judges and mere 
businessmen. 


When or where before has anyone seen such an “offering” in response to isuch 
a Congressional mandate, let alone found it to conform “to the customary 
practices of the real estate business”. Some measure of Mr. Mays’ judgment 
on such matters is found ir his paragraph 7 (App. 74) where he tries to anal- 
ogize this “offering” (truly not an offering but an obvious invitation to offer to 
lease as yet unavilable air rights)—to the enforceable rights which lessees acquire 
when they enter into leases of future office space with builders who then 
finance on, or discount, those leases. | 

I4}4ere RLA relies on paras. 5 and 19 of Mr. Mays. affidavit. But thefe Mr. 
Mays gives no particulars as to the help he offered. He refers to Mrs. Ellis’s 
friend, Mr. Forrest Finely, as her attorney, which he has never been. Perhaps 
the fact that at his meeting with Mrs. Ellis and Mr. Finley in late June, 1968 
they “‘did not protest” led Mr. Mays to think he was helping Mrs. Ellis. Surely 
it is clear that such alleged offers of help from Mr. Mays, who knew that Hogate’s 
sights, with RLA encouragement, were set dead on all of Site C and that Flag- 
ship’s, with RLA encouragement, were similarly set on most of Site B, would 
have afforded Mrs. Ellis few, if any, of the rights which RLA’s procedures, set 
as of June 7, 1968, were inexorably denying her. 
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to Waterfront Enterprises. Inc.. which was made on 
October 9, 1968 until November 27 and December 
2. 1968.7 


As to RLA losses if RLA were temporarily enjoined. Judge 
Robinson’s Finding No. 11 reads (App. 200): 


“If the Agency is not in a position to allocate deck 
sites to offerors on or about May 1. 1969, it faces 
the likelihood of substantial losses. Such losses include 
the question of Agency liability to the contractor 


who is constructing the decks, for the increased costs 
and other losses resulting from delay and an increase 
in overall cost at the approximate rate of one per 
cent per month—forty thousand dollars ($40,000.00)— 
as a result of inflation.” 


—_—————_ 


!Stpsolfar as these facts go. Ellis has little quarrel with them though it con- 
siders them unnecessary and likely to mislead. As we have pointed out (p. 15, 
supra) no one asked Mrs. Ellis at the October 2 hearing to be more precise and 
specific about her written protest of October Ist, i.e., that she intended to chal- 
lenge RLA’s procedures. Moreover, long before any lease was made with Ho- 
gate’s she protested in extensive written detail, both in her letter of December 
2 and in this suit, all to no avail. 


!6This is practically the same as RLA’s proposed Finding No. 12. Apparently 
it is based on Mr. Canny’s affidavit filed in support of RLA’s Supplemental Oppo- 
sition to Phintiff’s Motion for Preliminary Injunction. Canny’s affidavit appears 
at App. 101. 


This Court will note that this is nor a finding that the Agency would suffer 
substantial losses: instead, it is merely a finding that “Such losses include the 
question of Agency liability to the contractor who is constructing the decks .. .” 
(emphasis added). To such a question Mrs. Ellis has no. answer. She did not 
create the question: RLA did, by not administering the statute lawfully. If 
to correct the serious wrongs done displaced priority holders by RLA’s unlaw- 
ful administration of the statute, the Court’s orders cause a few such questions, 
surely they cannot be used to defend those who have violated the statute and 
to deny the relief which equity requires. 
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Judge Robinson apparently considered quite significant his 
penultimate finding, No. 12, reading (App. 200): 


“Further delay would cause redevelopers to collec- 
tively face an increase in their redevelopment costs 
at a monthly rate of approximately $80,000. Also, 
leases executed before June 30, 1969 can be expected 
to bear a lower rental rate than leases executed after 
that date.””?7 


17 This, too, follows verbatim an RLA proposed finding; i.e., No. 13 (App. 
182). Apparently, Mr. Canny’s affidavit (App. 105) is the authority. 


Solely for this Appeal, we need not challenge the accuracy of Mr. Canny’s 
estimates. If they are accurate, and if Mrs. Ellis’s grievance is well founded and 
timely brought, as we contend, the other redevelopers have RLA, not Mrs. Ellis 
to blame if the Court now declares this another RLA false start. If it is any 
comfort for them to know that Mrs. Ellis, thanks to RLA maladministration, 
will have to pay the same inflated costs which other entitled priority holders 
will have to pay, they may so console themselves. But surely those who are 
now enjoying the fuirts of unlawful administration, even if innocently doing 
so, should not continue to do so at the expense of the only person who has 
had the courage and will to bring such a suit. Perhaps the equitable answer to 
their plaint that to enjoin RLA would expose them to increased costs, iis to 
point out that if instead of siding with RLA against her they had taken the 
same rightful position she has taken, they and she might have had by now 
what Congress intended them to have but no more. Unfortunately, it seems 
that some of them might not be satisfied with merely their fair shares. ' 

| 
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ARGUMENT 


I 


RLA Violated the 180-Day Priority-of-Opportunity 

avislation. and Ellis’s Rights Thereunder, by Invit- 
ing Within 90 Days Offers To Lease and by Accepting 
One Within 124 Days. 

Solely for the purpose of this argument let us assume that 
under the statute RLA is not required to offer to lease but may 
fulfill the Congressional mandate by inviting offers to lease. Also 
let us assume that Hogate is a statutory priority holder./® 


First. as to what the statute provides it plainly requires RLA 
to afford all priority holders 180 days priority of opportunity. There 
is no mention, no hint, that for any reason the Agency may provide 
them less. Indeed, all the statutory language and all the legislative 
history cited hereinbefore (pp. 9-12, supra), and that set forth at the 
end of this brief, is to the contrary. 


Is it possible, however, that because Congress has become in- 
creasingly critical of RLA’s inability or unwillingness to implement 
this statute as Congress intends—i.e., by relocating permanently on 
the Waterfront those small businesses actually displaced therefrom— 
Congress somewhere, sometime decided to accord RLA the discre- 
tion to reduce the statutory priority from 180 to 120, or 90, or 
60, or 30 days?/® Quite the contrary. Congress has made it increas- 
ingly plain, as the legislative history cited hereinbefore (pp. 9-12) 
proves, that Congressional confidence in the RLA’s administra- 
tion of this statute is waning, not increasing. 


Nor does logic supply the missing link of authority. For if 
Congress specifies unambiguously, as it did, 180 days priority of 


18We shall argue the contrary hereinafter at pp. 22-23 and p. 26. 


1@Q1 A has a grand idea that its discretion is so broad as not to be judic- 
ially reviewable in many respects (App. 59). 
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opportunity to all displaced and despite this the Agency invites 
offers within 90 days, and only one is made, and that by one who 
has not been displaced, and at an admitted cost to him of more 
than $75,000, and that offer is accepted within 124 days, where is 
the man who would not wonder whether undue preference had been 
accorded? That is the case at hand it might not have been is read- 
ily admitted. But the strong possibility of its presence, especially _ 
in such a situation as this statute affords, involving as it does 99 
year leases worth millions of dollars, is obviously too volatile a mat- 
ter for anyone to think that Congress would have entrusted it to 
the broad discretion of the Agency. 


Moreover, if Congress, as it did, created the priority and fixed 
it at 180 days, and if it had then expressly delegated to RLA power 
to raise or lower that period as RLA saw fit, which Congress did 
not do, the constitutionality of such delegation would be most 
doubtful. Surely Congress did not give the Agency by inference 


what is probably could not delegate specifically. 


Apparently, there is little or no denial that RLA’s 90-day invi- 
tation and 124-day award violated the statute. Where the defense, 
with which we shall soon deal, rests is on the proposition that Mrs. 
Ellis failed to protest soon enough. But first the question of who 
must offer what, when, and to whom deserves attention. 


ll 


Since Under the Statute When Real Property Becomes Avail- 
able for Leasing It Must First Be Offered to Displaced Businesses 
and They Must Have 180 Days to Accept or Reject the Offer, 
RLA Violated the Statute by Terminating Mrs. Ellis’s Priority 
Rights Merety Because She Did Not Make RLA an Offer. 


As the statute and its Legislative history prove (see pp. 9-14, 
supra, and pp. 29-49. infra). Congress clearly intended that when 
real property on the Waterfront becomes available for leasing, RLA 
is obligated to offer it first to persons and businesses displaced there- 
from and to give them a period of 180 days within which “to accept 
or reject the offer”. 


Why this clearly spelled out procedure was not followed by 
RLA in June, 1968 is, indeed, mysterious. Instead, RLA issued an 
invitation for offers which promised those who accepted it nothing 
but the certainty of great expense in preparing it and the likelihood 
that if made it probably would conflict with an offer or offers from 
others wishing to lease the same site, thus probably requiring its 
withdrawal, abandonment or expensive amendment. 


To make matters worse, RLA’s prospectus expressly warned 
offers that RLA “reserves the right to reject any or all offers sub- 
mitted hereunder” (App. 28). This caveat assured offerers that they 
might well be wasting their time and money without recourse. 


One possible explanation why RLA invited offers to lease rather 
than made them is that to do the latter it might have put itself in a 
position where some would say that they had been offered too little 
and their competitors too much. But this does not stand testing, as 
we shall demonstrate. Indeed, more serious aspersions of that sort 


flow inevitably from such a procedure as that which RLA employed 
here. 
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It should be noted that whereas an offer of a 99 year lease is 
bankable—i.e., one can predicate one’s financing on it—an invitation 
to submit a costly, easily rejectable offer to lease will be of no fin- 
ancial assitance whatever but to the contrary. 


If one had been setting about purposely to make it so costly 
for the small businesses displaced from the waterfront to return that 
they would abandon their priority rights, he could not have devised 
a more effective scheme. For example, only Hogate with its resources 
seems to have been both able and willing within the 90 day period 
to make its offer. 


As to whether RLA had any reasonable alternative to its invi- 
tation-prospectus technique of June 7, 1968, the most obvious is 
the most direct. RLA could have convened a public hearing of all 
priority holders who had any interest in returning to the Waterfront. 
Then, as in a proposed Rule Making proceeding, RLA could have 
announced that it would soon be ready to make to them offers 
to lease real property, which offers when made would enable ‘of- 
ferors to rebuild on the Waterfront places of business at least! sub- 
stantially as large as those from which they were displaced. 


RLA might then have unveiled its proposed allocation of space. 
Bear in mind that by June 1968 there probably were not more than 
about 15 of the original 40 or so priority holders who would have 
been willing and able to rebuild. 


Surely, there would have been objections, protests, arguments 
and counterproposals. After affording all a fair and ample oppor- 
tunity to be heard, after asking and answering questions oral ‘and 
written, and after requesting and receiving whatever information 
RLA felt it needed, it coud! then have made its offers to lease and 
thus have given the priority holders that to which Congress said 
they were entitled; i.e., 180 days opportunity to accept or reject 
RLA’s offer. And, having done this on, rather than off, the record, 
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no one could have challenged as we do the lack of fairness and due 
process. 

We readily concede that RLA was not bound by statute to fol- 
low any such detailed, simulated Rule Making scheme in discharging 
its duty under the statute. But of this we are sure: it would have 
complied with the statute and it would have subjected the Agency 
to much less suspicion of favoritism and manipulation than that 
which today is its lot. 


Il 


Mrs. Ellis Did Not Waive Her Statutory Rights, Nor Is She 
Estopped To Move To Enjoin Temporarily and Permanently 
RLA from Continuing and Further Viclations of Those Rights. 


Although Judge Robinson made no such findings of waiver or 
estoppel, they might be read into his Findings and Conclusions. 


As we have indicated hereinbefore (pp. 16-19, supra). if RLA’s 
invitation and prospectus, and awards and leases thereunder, are 
found by this Court to have been made by RLA in probable viola- 
tion of Mrs. Ellis’s statutory rights, the only reasons for upholding 
the denial of the relief she requested below would be that % some- 
how waived her rights under the statute or, if not that, that it would 
be inequitable to upset what RLA has done in violation of her rights. 


Fortunately, all the facts upon which any theory of waiver could 
be constructed have been discussed and shown to be meaningless for 
that purpose. For example, the fact that she did not protest orally at 
the October 2, 1968 hearing on Hogate’s 90-day application is totally 
blunted by these facts: she protested generally in writing the day 
before; she was present at the hearing and RLA did not ask her to 
be more specific; RLA has many lawyers, she had none until Novem- 
ber 1968; she filed a 6-page statement of detailed charges on Decem- 
ber 2 and RLA rejected it orally some time later; she promptly filed 
suit to enjoin more than 6 months before RLA wilfully signed its 
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long-term lease with Hogate. She could have done little more to 
protect her rights than she did; and what she did has not phased or 
deterred RLA a bit in its determination to pursue its clearly unlaw- 
ful program. 
Equally uncontroverted are the only facts which could be ar- 
gued to estop Mrs. Ellis from receiving the injunctive relief she seeks. 
That it would be costly to RLA to have to administer the statute 
as Congress intended can not prejudice her (see pp. 16-19 supra), there 
being ample proof that no matter what she did or said, RLA was 
determined to stick to its 90-day invitation scheme and its 124day 
award to Hogate. That Hogate and other defendant-intervenors 
might lose some of the benefits obtained by awards or leases which 
they and RLA made or entered into knowing of Ellis’s arguments 
and asserted rights, surely gives them no standing in equity superior 
to hers. And as for the fact that the injunctive relief sought by Mrs. 
Ellis, if granted, might delay the public’s enjoyment of a redeveloped 
Waterfront, we would regret that. However, we would disclaim all 


responsibility for such delay. To blame Mrs. Ellis for that would be 
to suggest that although RLA and certain of the intervenors have 
wilfully violated the statute and her rights under it, she should be 
denied redress because the public will benefit from the wrongs done 
her. This would be strange equity indeed. 


IV 


Unless Injunctive Relief is Granted, Mrs. Ellis 
Will Suffer Irreparable Injury 
From what has been said herein, and from the Record on 
Appeal, it would seem that there could be little, if any, doubt that 
in such a clear case of persistent administrative violation of the stat- 
utory rights of priority holders, the longer the violations continue, 
the greater the likelihood of irreparable injury to Mrs. Ellis. As 
things stand now, Judge Robinson’s findings and conclusions serve 
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to encourage RLA, Hogate and Flagship to continue the violation. 
Delay in enjoining can only encourage further irreparable injury. 


Vv 


Hogate Was Not Entitled to Statutory Priority, Let Alone 
to Administrative Preference Over Other Priority Holders. 


As we have pointed out Ber , supra), after Judge Robinson’s 
adverse decision herein appealed, Judge Corcoran, relying thereon, 
rejected the recommendation of Pretrial Examiner Finn that Ellis be 
allowed to amend its Complaint to allege that Hogate never acquired 


statutory priority because it had not been displaced from the Water- 
front. 


In thus refusing to permit Mrs. Ellis the usual freedom to 
amend, Judge Corcoran found (App. 226-227): 


“(1) plaintiff’s claim that Waterfront Enterprises, 
Inc., is not a statutory priority holder is foreclosed 
because it was not presented during the administra- 
tive proceedings leading to the Agency’s acceptance 
of the offer of Waterfront Enterprises, Inc.: 

‘“(2) an amendment to the complaint to assert 
such a claim at this time would unduly prejudice the 
Agency and Waterfront Enterprises, Inc.; . . . ua 


We concede that this matter may not yet be ripe for review. 
But it is of Record, uncontrovertible, and could easily lead to fur- 
ther appeals if it stands. Hence, without further laboring the point, 
we respectfully call it to this Court’s attention while pointing out 
that it was Hogate’s own Crossclaim, filed voluntarily herein, which 
revealed that Hogate has never yet been displaced from the Water- 
front, an absolute prerequisite to statutory priority (See App. 122-123). 
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VI 


By Improperly Bringing to Judge Robinson’s Attention the 
Details of Settlement Efforts Suggested by Judge Gasch 
in Chambers, Counsel for RLA So Prejudiced Judge Robin- 
son as to Require Reversal. 


Judge Robinson made it quite plain that he felt that Mrs. Ellis 
was being overly technical about her statutory rights and hence not 
entitled to equitable relief. Except for the fact that counsel for 
RLA had argued to him that Mrs. Ellis had submitted an offer to 
lease which RLA rejected, there was no reason to support such a 
feeling by the Judge. 


Earlier herein we discussed in considerable detail (pp. 3-8, 
supra) this attempt by RLA’s counsel to prejudice the Court and we 
noted that it was subsequently found by Judge Gesell to have been 
improper. He took steps to correct what he could by ordering cer- 
tain offending pleadings of RLA stricken. However, correction of 
the injustice already done Mrs. Ellis before Judge Robinson must be 
left to this Court as it sees fit. 


While we make no suggestion as to what the remedy should be, 
we respectfully note that it would be entirely natural for one! in 
Judge Robinson’s position to think he could not be prejudiced by 
such improperly presented material while, in effect, the material 
without his knowing it, might well have served its improper purpose. 


CONCLUSION 


Technical and other objections may be lodged against this pres- 
entation of Mrs. Ellis’s deep grievance against RLA’s maladministra- 
tion of a well intentioned, generous act of Congress. But they can- 
not alter these controlling facts: 124 days are not 180 days; an 
unfinanceable invitation to offer to lease is not the equivalent of a 
financeable offer to lease; and Mrs. Ellis’s protest letter of Decem- 
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ber 2, 1968 (long before RLA entered into any leases of the prop- 
erty in question) was timely and adequate warning that if RLA 
refused to accord her her full statutory rights, the Courts may do 
so. 


Accordingly, it is respectfully requested that Judge Robinson’s 
Order of May 14, 1969 be reversed and the case remanded to that 
Court with appropriate instructions. 


Respectfully submitted, 


DONALD DENT WEBSTER 


1100 Connecticut Avenue 
Washington, D.C. 20036 


Attorney for Appellant 


Public Lew 66-735 
86th Congress, S. 3648 
Septezaber 8, 1960 


ANACT 14 StE?. 871. 
ee 9 
To authorize the Conmmixsionsre cf Me Titnictet of Coiumbic on beh7if of the 
United States to transfer from the United States 10 the District af Conmbla 
Redevelop:nent Lan Agency tie to cerzaln reat property in said District: 


Be it enacted by the Senate end Mouse of Representatives of the . 
United Sieres of sanarica in Congress caremblcw, Tani. subject to the Ps Fe ee 
provisions of this Act the Commissioners of the Dixzicc of Columbia opnent 
aco authorized on behalf of the United States to traasfer to the sar ef 
District of Colurahiz Radexeloninent Land Agency established by oro 
section 4 of tha Act approved August 4, 1936 (@) Stat. 793), cs 
amended (sce. 5-703, 19.0. Code, 1951 edition), all right, title, and 
intorest of the United States in and to part or sil of certain property - | 
in the said District, us follows: The arca ea. east line 
of Fourteenth Street Southwest, tho existing, southerly (or westerly) | 
building linc of Maine Avenue Southwest, the northerly line of Fort; 
Lesley J. McNair at P Street Southwest, and the bulkhead line estab- 
lished pursuant to the Rivers ‘and Zarbors Act ef 1899 (30 Stat. 1151),33 1° 403, 
as amended, torether with any Jand area extending channelward from : 
said bulkhead Jinc. : | 

Sro. 2. .The said Commissioners shall, prior to transferring tothe =. 
Agency right, title, and interest jn and to any of the said property 
described in the preceding section, determine whether sach sw 


necessary to the redevelopment of the southwest section of t Tit 
of Columbia in accordance with an urban renewal plan mpproved UY 


them, and, if they so find, they shall, acting on behalf of the Uni 
States, transfer and donate to the Agency all right, title, and interest | 
of the United States in and to so much of said property &s : 
gnine is necessacy to carry out such urban renewa’ plan. 

Src. 3. Subject to the provisions of section 5.07 this Act, the Com- Treasfer of! 
missioners shall, at tho time of transferring to the Ageucy Tight, title, Sariedietion. 
and interest in and to any of the property described ir the rst section | 
hereof, also transfer to the Agency their jurisdiction 2s qeocned by 

of 


the first section of tho Act approved March 3, 1899 (30 Stat. 1 

chapter 458; sec. 9-101, DC. le, 1951 edition), over so 

thesaid property as may beso transferred. : ; 

Sec. 4. (a) The Agency is hereby authorized, in accordance with bttes 

the District of Columbia Redevelopment Act of 1945, to lees te By rah 
- redevelopment company or other lessee such real pery &s may bey c, code 
- transferred to the Agency under the authority o this Act but msy $701 mete. 

not otherwiso dispose of such property except to the United States necptien, 

or any department or agency thereof, or to the District of Columbia, | 

in accordance with.section 5 of this Act. Tn the event that real poe 

erty acquired by the Agency from the United States purscant to 

‘Act is transferred to the District of Columbia or to any department — 
or apency of the United States pursuant to this section, sach transfer = 
shall bo without rounbursoment or transfor of funds. +! 

(b) Inconnectioa with tho leasing of tho real property transferred | 
to tho Avency under the authority of this Act, together. with thd | 
leasing of any real property lying between suc real property 30) 
transforred and tho southerly or wosterly line of Maine Avenue as 
the same may bo relocated in connection with catrying out en urbsn | 
renewal plan, tho Agency is outhorize and directed to provide 
fa 


to 
the owner or owners of any business concern displaced by reason of | 


60 Stst. 797; 
72 Stat. 1103. 


tification 
to ouners. 


68 Stat. 620. 
42 UC 2450 
ot sec. 


47 Stat. 162. 


Transfer of 
title for 
wuncipel pur- 
poses. : 
Restriction. 


-2- September 6, 1960 


resstniion approved Avast 25, 1938 (72 

21), from the area te 43 in the first 

ct . sfopnoriunity to koe, cither individ. 
waily or a5 4 reccy y sole weed Ow the owner or 
owners of ono or 2 : ; ch of such real 
propecty iring ; of the southerly y ding of Maino 
AYenuo £5 507 2 wh due of tho real 
property sc pir: a2€ rawbi: the provisions ¢f 
gotten 20 oF the District of Column 3 ai wi Act of 1945, 
ded (1.0. Code, sec. 5-709), anc J:0es (4) of the 

of 1949, as amended (70 Stet. 1098; 42 USC. 

ed for the construction of commercial 

es from which such 

When the real property affected 


“Agency, th 
dusiness concerns 
ens 
tisions of this subsection. Tho Agency shall give such owners so 
notified 2 period of one hundred and eiiity days to notify the Agency, 
in writing, of their intention to proceed In accordance with tho gen- 


era? deveropment plan of the Agoncy for tho ares lying channelward 


of Blaine Avenue, 2$ so relocated, and to demonstrate to the Agency 
r ? } ¢ y 
their ability to carry cut so much of such plan rs may be embraced: 
withiz the « which they desizs to las Jf xt the end of such 


'pericd of o7 red end eighty days, such owners havo failed to 
make 2 Cer on to thet effect which is satisfactory to tho 
Ageney, the p y of opportunity provided by this subsection shull 
no longer conzinus to be evailable to such owne 
Sze. §. Notwithstanding the preceding p ng of this Act, if any 
‘of the rez] property tronsterred te the Agency under the authority of 
this Act is not leased by the Agency in accordance with an urban 
renewal plon spproved by the Co:nmissionery, o- otherwise disposed 
'of, on or before the date the Housing and Usie Finence Adminis- 
‘trator mates the final Federal eopital grent payment to the Agency 
for the proiest pursuant to title I of the Heusing Act of 1629, as 
‘amended, then the right, title, and interest te. and te so much of the 
seid real property cs is not so leesed or otherwise disposed of by such 
dete shall revert to the United States, sxdject to the excl usivo contro] 
and jurisdiction of the Cornmissioners of the Districtof Columbia, and 
' subject to the provisions of the Act epproved May 20, 3932 (47 Stat. 
| 461; seca. 8-115 end @115, D.C. Code, 1951 edition). 
| Seo. 6. Mothing hereis: contained shall bo construed a3 renuiring tho 
said Cozazni so3 to transfer the right, title, end intorest in and toso 
much of the property descrited in the first, section of this Act as tho 
; ners May Ceterminc, in their dizerction, is recuired for 
' municipal purposes or is to continue to be owned by the United States 
under tho jurisdiction of the Co:nmissioncrs, for the benofit of the 
District of Columbia. 


aoe 


Seu. 8.4 
property”, © 
the respertive Ws:c2 
District of Colea-din eucevelepment 
Cods, ave. 3-742). 
Approves September 8, 1950. 


s7h/. 872. i 
23722 


Pub, Liaw &5-736 
% 


Cynmmacd. 60 Stat. 620. 
pou] 42 USS 145C 
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Public Law 90-176 
90th Congress, H. R. 2529 
December 6, 1967 


Sn Act 


To amend the Act of Septender S, 1900. relating to the Washington Chaunel 
waterrront. 


Be it enacted by the Senate end House of Representatives of the 
United States of Americe in Congress Gssembled, That (1) the first 
sentence of section £(d) of the Act entitled “Ain Act to authorize the 
Commissioners of the District of Columbia on behalf of the United 
States to transfer £ tred States to the District of Columbia 
Redevelopment Land Age ai 1 property in said 
District”, approved Septen $72), is amended by 
wstriking out “by men 

approved -Lugust ¢ xt 

(2) The socond ion 4 

by striking out “by reason, of the operat 
approved August 25, 1958,”. 


Washington Chan- 
nel watertronte 


DeC, Code Se723- 


3) Section <(d) of such ‘Act is amended by inserting after the - 


first sentence thereof the foliowing:, “The priority of opportuhity 
created by this section is a personal right of the owners of Businesses 
displaced. In the erent or the Teath of any such owner of any such 
displaced business, the spouse of such owner, OF, if there is no spouse, 
the children of such owner shall be entitled to exercise the priority 
of such owner in accordance with the provisions of this section, but 


“ent shall any such priority be otherwise transferable: Pro- - 


cided, however, That the spouse or the children, a5 the caso may be, 
shall have no greater priority than the priority holder would have 
had if living. For purposes of exercising such priority, the spouse or 
children, as the case may be, shall be deemed to be owner of such busi- 
ness concern so displaced.” 5 

(4) The Isst sentence in section 4(b) of such Act is amended by 
striking out the period at the end thereof and inserting in lieu thereof 
a comma and the f yt that if after the end of such 


one-hundred-2n) vi reney Saal change the terms 


under which real propercy is o_be or the redevelo; nt plan 
for the aren. Geseribec in the frst sect: Ws OF thls. cer is changed SO_as 
fo aitect the economic yalue oF the leasehold, the Agency shall in writ- 
ing notify each such owner 0% the change or changes so made and give 
to such owner so notified 2 period of sixty days within which to advise 
the Agency in writing of his intention and to demonstrate his ability 
to proceed as aforesai 

5) Section 4 of such Act is amended by adding at the end thereof 
the following new subsection: 
* #(¢) (1) Notwithstanding any other provision of law, whenever, 

ait. to subsection (b), the Agency offers leaseholds to persons 

entitled to a priority of opportunity to lease under the provisions © 
this section, the annual rent prescribed in such Jease shal] not exceed 
anamount which is the greater of— - 

' &(A) an amount equal to 6 per Gentum of the residual value 
of the land for the prescrited use to which any owner of a dis- 
placed business concert shall put such Jand under such lease; 

“(B) the annual amount w ich the Agency shall be required 
to pay in principal and interest on a forty-year loan of an anount 
equal to the residual value of the land under such lease which 
value is the residual value of the land which was determined by 
the Agency, in accordance with this subsection, and on the basis 
of which such land was initially Jeased under this section; or 

%(C) the sum of (i) the amount determined under subpara- 


graph (A) or (B) of this paragraph, whichever is greater, and 


61 STAT. 542 
81 STAT, 543 


) 
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(ii) 50 per centum of the product of the occupancy cost factor for 
the class and character of the business of such lessce times the) 
amount by which the lessce’s actual annual gross sales income 
excends the estimated gross sales income (for the class and charac- 

ter of the displaced business) used by the Agency in determining 

. the residual value of the land leased to such lessee. $e 
In the case of any Jand which the Agency leases under this section, the 
annual rent prescribed. by the Agency in the lease of such land shall, 
not, during the forty-three-year period beginning: an the date such! 
land was first leased by the Agency under this section, be less than the; 
amount determined under subparagraph (B) of this paragraph. In 
the case of any land which the Agency leases under this section to a) 
displaced business, the residual value of such land— Z 
“(I) may be redetermined by the Agency after the expiration 

.. of twenty-five years from the date such Jand was first leased by, 

- the Agency and at the end of each ten-year period thereafter. or’ 
“(1f) shall be redetermined by the Agency if at the end of the! 
twenty-five-year period from the date such Jand was first leased 

- by the Agency or at the end of each ten-year period thereafter, 
the lessee requests the feency to redetermine such residual value. 
The residual value of such land shall make due allowance for the cox, 


81 stat, 543 to the owner of the displaced business of all improvements and public 
$1 STAT. $44 charges on such land, and shall not. exceed the maximum fair use value 
economically feasible to permit the reestablishment of a business of the 

www wey. Class and character of such displaced business. 

“(2) Each business holding a Jease under this Act shall furnish 

annually to the Agency (on such date as the Agency may by regula- 

tion prescribe) a copy of the sales tax return filed by such. business 

Dec. Code 47 under the District of Columbia Sales Tax -Act, which copy was fur- 
2501 et se3. nished to the business under section 138(a) of such Act D.C. Code; 


63 Stat. 119, sec. 47-2615(a)).” 


~ 


Approved December 6, 1967. 


“ 
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DISTRICT OF COLUMBIA REDEVELOPMENT LAND 
AGENCY 


—_—_— 


Ivzx 2, 1960.—Committed to the Committee of the Whole House on the State 
- of the Union sad ordered to be printed 


Mr. McMitzax, from the Committee on the District of Columbia; 
. submitted the following 


REPORT 
[To accompany S. 36458} 


_ The Committce on tbe District of Columbia, to whom was referred 
the bill (S. 3648) to autborize the Commissioners of the District of 
Columbia on bebslf of the United States to transfer from the United 
States to the District of Columbia Redevelopment Land Agency title 
to certain real property in said District, having considered the same, . 
report favorably thereon with an amendment and recommend that 
the bill as amended do pass. ; 

The amendment is as follows: : : 

Strike out all after the enacting clause, and insert the following: 

ners of the District of 


transfer to the District 
f the Act 


follows: The area 
existing souther! 
of Fort Lesley’ J. 
lished pursuant to 
nded, together with 


Src. 2. The said Commission 
title, and interest in and to sn 
. section, determine whether 5 
southwest section of the District o' 
pewal plan approved by them, and, if they 50 fin 
the United States, transfer and donate to the Agency 
- of the United States in and to #0 much of said property as t! 
to carry out such urban renewal plan. 
zc. 3. Subject to the ovisions of section 5 of this Act, the Commissioners 
shall, at the time of tran* erring to the Agency right, title, and interest in and to 
avy of the property descri in the first section hercof, also tranxfer to the 


67006 
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Avency their jurtehetion + tevtded Ty the fist ceetion of the Act sproved 


March 3, PSve (30 af see, WHOL, INC, Gode, 10, cdition), 
over so much of th : se tron ferred, 

Sue. de (a tev is herebs sartherzed, in seeordance with the Distriet 
of Columb: pment Act of 1h, te lene toa redevelopment company 
or other Jessee such real property as may be transferred to the Arency under the 
authority of thix Act but may not otherwive dispoce of such property execpt to 
the United Stes or any departinent or anenes thereof, or to the District! of 
Columbia, in accordance with section f of thi Aet, In the event that real 

roperty aequired by the Ageney from the United States pursuant to this Act 
is transferred to the District of Columbia or to any departinent or agency of the 
United States pursuant to this section, such transfer shall be without reimburse. 
ment or transfer of funds. \ 

(b) In connection with the leasing of the real property transferred to the Areney 
under the authority of this Act, together with the leaning of any real property 
Iving between euch real property so transferred and the southerly or westerly line 
of Maine Avenue av the same may be reloeated in connection with carrying aut 
an urban renewal plan, the Agency is authorized and directed to provide to the 
owner or owners Of any busines: ¢ ed by renson of the enactinent 
of the Joint Resolition approved Sages Os, 1958 (72 Stat. v83; Public Law 
$5-82}), from the area described in the tirst section of this Act, a priority) of 
opportunity to lease, cither individually or us a redevelopment company solely 
owned by the owner or owncrs of one or more such business concerns, so much 
of such real property lying channelward of the southerly or westerly line of Maine 
Avenue os xo relocated, at a rental based on the use-value of the real property! so 
eased determined in accordance with the provisions of section 10 of the District 
of Columbia Redevelopment. Act of 1915, as amended (0.C. Code, see. 5-799), 
and section 110(c)(4) of the Housing Act of 1919, as amended (70 Stat. 109S; 
42 U.S.C. 1460(c)(4)), as may7 be required for the construction of commercial 
facilities at least substantially equal to the facilities from which such business 
concern was so displaced. When the real property affected by the provisions of 
this subsection becomes available for leasing by the Agency, the Agency shall 
notify, in writing, the owners of the business concerns displaced by reason of the 
operation of such joint resolution approved August 28, 1958, as to the availability 
of such-real property for leasing to such owners in accordance with the provisions 
of this subsection. The Agency shall give such owners so notified a period! of 
one hundred and cighty days to notify the Agency, in writing, of their intention 
to proceed in accordance with the gencral development plan of the Agency for 
the area lying channelward of Maine Avenue, as so relocated, and to demonstrate 
to the Agency their ability to carry out so much of such plan as may be embraced 
within the area which they desire to Iease, If at the end of such period of one 
hundred and cighty days, such owners have failed to make a demonstration to 
that effect which is factory to the Agency, the priority of opportunity pro- 
vided by this subsection shall no longer continue to be available to such owners. 

Src. 5. Notwithstanding the preecding provisions of this Act, if any of the 
real property transferred to the Agency uhder the authority of this Act is not 
leased by the Agency in accordance with an urban renewal plan approved by the 
Commissioners, or otherwise disposed of, on or before the date the Housing and 
Home Finance Administrator makes the final Federal capital grant payment! to 
the Agency for the project pursuant to title I of the Housing Act of 19-19, /as 
amended, then the richt, title, and interest in and to so much of the said real 
property as is not so leased or otherwise disposed of by such date shall revert; to 
the United States, subject to the exclusive control and jurisdiction of the Com- 
missioners of the District of Columbia, and subject to the provisions of the Act 
approved May 20, 1932 (47 Stat, 161; secs, $-115 and 8-116, D.C. Code, 1951 
edition). 

Src. 6, Nothing hercin contained shall be construed as requiring the said 
Commissioners to transfer the right, title, and interest in and to so much of 
the property described in the first section of this Act as the Commissioners may 
determine, in their diserction, ix required for municipal purposes or is to continue 
to be owned by the United States under the jurisdiction of the Commissioners, 
for the benefit of the District of Columbia. | 

Sec. 7. No transfer or donation of any interest in real property under the 
authority of this Act shall constitute a local grant-in-nid in connection with 
any urban renewal project being undertaken with Federal assistance under 
title IT of the Housing Act of 1949, as amended. p 
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Sree. & As used in this Act. the terms “Agenes”, lessee”, “real property’, 
“redevelo; nt , and “redevclopment company” shall have the respective 
meanings provided for such terms by section 3 of the District of Columbia 
Redevelopment Act of 1945, as amended (D.C. Code, sre. 5-702), : 

The purpose of this bill is to enable the Bourd of ( ‘ommissioners to 
transfer on behalf of the United States certain waterfront property on 
Maine Avenue in the Southwest Redevelopment Area of Washington, 
D.C. to the District of Columbia Redevelopment Land Agency in 
order that such land may be leased by the Agency to Redevelopment 
companies in accordance with the District of Columbia Redevelop- 
ment Act of 1945. 

All of the property described in the Dill lies within the boundaries 
of Washington's Southwest Urban Renewal Area. One of the prin- 
cipal objectives stated in the urban renewal plan for southwest urban 
renewal project C is— 

to develop the waterfront within the project area along the 
approved bulkhead line for service to the marinas, for com- 
munity recreations! facilities, and for access and service to 
pier structures. 

The plan also provides that— 


Land in the waterfront ares, as indicated on the land use plan, 
shall be retained in public ownership but may be leased by 
the Agency for construction and development of private 
commercial uses * * *. 


In order that the Land Agency may properly carry out these pro- 


visions of the urban renewal plan, it is necessary that title to the 
popes in the area described in the bill and presently owned by the 

Inited States and under the charge and control of the District Com- 
missioners be transferred to the Agency. 

Enactment of this bill would enable the Redevelopment Land 
Agency to carry out the District of Columbia’s renewal plan by 
creating in the waterfront area a focal point of waterfront commercial 
activities, boating, and recreational and tourist interest. The areca 
will becorne a center of marine-related commercial activities and water- 
side recreation that all who live in the Washington area, as well as 
our tremendous numbers of annual. visitors, can enjoy. Seafood 
restaurants would be built on the channel side of Maine Avenue, 
which is to be moved somewhat inland in order to facilitate waterside 
development. Bost salesrooms, marine stores, and yacht clubs would 
all have planned sites in the waterfront arca, and there would be a 
Jarge number of slips for small boats. Use and enjoyment of the 
waterfront would be greatly enhanced by the construction of an at- 
tractive pedestrian walkway along the water's edge, nnd by the provi- 
sion of greatly improved parking facilities. Priority in the occupancy 
of commercial facilities would be given to establishments displaced 
through redevelopment activities under Redevelopment Land Agency’s 
established policy giving priority of opportunity for displaced business 
firms. 

This redevelopment of the waterfront would be accomplished by 
private developers who would construct improvements permitted by 

_ the approved urban renewal plan on the land which they would Icasc 
on 2 long-term basis from the Redevelopment Land Agency. Title 
to the land would be retained by the Redevelopment Land Agency in 
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order to assure that the waterfront will always be used for the public 
benefit. Land and buildings would be fully taxable. Since none of 
the waterfront land 15 taxable at the present time, it is estimated that 
after redevelopment the waterfront. area would add over $200,000 
annually to the real estate tax revenues of the District of Columbia, 
as well ns substantial other tax income, 
Section 1 of the bill describes the property and together with section 
2 provides that title to so much of such waterfront property as the 
Commissioners determine is necessary to carry out the redevelopment 
lan shall bo transferred, without consideration therefor, to the 
cdovalonmicne Land Agency. 

Section 3 of the bill provides that. the Commissioners shall, when 
transferring any such land, also relinquish any jurisdiction over the 
property vested in them by the act of March 3, 1899. S| 

Section 4, subsection (a) limits the disposition of the property by 
the Redevelopment Land Agency to leasing only, with the exception 
of so much of such land as may be disposed of by the Agency. to the 
United States or the District of Columbia for certain specific purposes 
without the reimbursement or transfer of funds. Subscetion (b) 

rovides the owner or owners of business concerns formerly operating 
in the arca affected by the bill a priority of opportunity to lease prop- 
“erty within such area, at a rental based on tlie use valuc of the property 
determined in accordance with the provisions of section 10 of the Re- 
development Act of 1945. This priority is subject to certain limite- 
tions—the priority of opportunity is limited to those owners of such | 
business concerns who either. individually or as a redevelopment 
company solely owned by the owners of such business concerns desire - 
to lense property in such area; only one priority of opportunity is to- 
be exercised for each place of business formerly operated in su area. 
At a hearing before a subcommittee of the House District Committee 
on June 29, 1960, the general counsel of the Redevelopment Land 
Agency stated that the Agency had entered into 3 commitment with, 
or had a memorandum or understanding concerning, two locations 
within the arca affected by the bill, one of them with the owners of 
the concern known as the Flagship Restaurant, the other with the 
owner of the concern known as Hogate’s Seafood Restaurant. ms 

It is the intent of the committec to leave undisturbed any arrange- - 
ment between. the Agency and the two concerns so long as such 
arrangements continue in effect. At the same time it is the intention 
of the committee that the Agency not enter into further commitments 
with respect to property in such arca other than the two previously 
mentioned until such time as the owner or owncrs of any business 
concern formerly located in such area has had an opportunity to 
exercise the priority guaranteed him by subscction (b). 

It is the intent of the committee that the owner or owners of any - 
business concern formerly located in such area and qualified to 
exercise the priority of opportunity guatantced by subsection (b) 

-shall be considered as having exercised the priority of opportunity 
upon having been given an opportunity by the Agency to accept 
or reject the offer made by the Agency with respect to any piece of 

: property in such arca. if fe 

he Agency is required to notify the owners of the business con- 

_ cerns who are entitled to this priority, in writing, as to the availability 
_of such real property for leasing in accordance with the provisions of 
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thie subsection. Such owners then have » period of 180 days in which 
to notify the Agency of their intention iv proceed with the exercising 
of their priority, in \._ iting, and to demousirate to the satisfaction of 
the Agency their ability to carry out so much of the general develop- 
ment plan of the Agency as may be.embraced within the areca which 
they desire to lease. "At the end of this period of 180 days, such - 
owners who have failed to make such satisfactory demonstration to 
the agency shall no longer continue to have this priority of oppor- 
tunity. . 
Section 5 requires that if any of the property transferred to the 
Rederclopment Land Agency not be used in accordance with an urban 
renewal plan approved by the Commissioners, then title to such prop- 
erty shall revert to the United States, subject to the exclusive control, 
and charge of the Commissioners. The determining date for any such 
reversion is to be the date on whicb.the Housing and Home Finance 
‘Administrator makes the final Federal capital grant payment to the 
Agency for the project pursuant to title 1 of the Housing Act of 1949. 
n section 6 it is made abundantly clear thet the Commissioners are 
not required to transfer title to any portion of the property described 
in the bill that they in their discretion determine is needed for munici- 
pal purposes or should continue in the ownership of the United States. 
Section 7 provides that no transfer or donation of any iutercst in 
real property under the authority of the proposed act shall constitute 
2 local grant-in-aid in connection witb any urban renewal project being 
undertaken with Federal assistance under title I of the Housing Act of 
1949, as amended : 


Section 8 provides that certain terms used in the bill shall have the 
same meanings as are ascribed to them by section 3 of the District of 
Columbia Redevelopment Act of 1945, as amended. 

A subcommittee of the House District Committee held public 
hearings on this bill on June 28 and 29, 1960, at which time various 
dfficials of the District of Columbia Government and numerous 
pave: citizens testified. No opposition was voiced to this proposed 


legislation. 
O 
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90ra ConGress HOUSE OF REPRESENTATIVES Reet 
Ist Session { No. 115 


WATERFRONT PRIORITY HOLDERS 


Marcu 10, 1967.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed nary 


Mr. MeMitiax, from the Committee on the District of Columbia, 
_ submitted the following 


REPORT 
[To accompany H.R. 2529] 


The Committee on the District of Columbia, to whom was referred 
the bill (H.R. 2529) to amend the Act of September 8, 1960, relating 
to the Washington Channel Waterfront, having considered the same, 
report favorably thereon without amendment and recommend that the 
bill do pass. : ou 


PURPOSE OF THE BILL 


~ ‘The purpose of this bill, H.R. 2529, is to amend.the act of Septem- 
ber §, 1950 (74 Stat. §71, D.C. Code, Tit. 5, Sec. 720-726), relating to 
the Washington Channel waterfront, by providing sup lementary 
directives to the Redevelopment Land Agency of the District of 
Columbia for the relocation of displaced businesses in conformity 
with the urban renewal development plans for the waterfront portion 
of area C, urban renewal project in Southwest Washington. 


HISTORY OF THE LEGISLATION 


The Washington Channel waterfront of the Potomac River, title 
to which areca was in the United States, was included within ‘the 
boundaries of the project area C of the urban renewal redevelopment 
plan for Southwest Washington, This area, owned by the Federal 

overnment, had, for a long period of years, been under the jurisdiction 
and control of the government of the District of Columbia. In 1913, ~ 
on part of the waterfront area, the District of Columbia erected a 
fish market building and leased the market stalls to the fish dealers 
and to restaurant operators. 

As a part of the redevelopment program for Southwest Washington, 
the Southwest Freeway was to run through the project area, and one 
of the approaches to the freeway was to pass over Maine Avenue at 

65-006 ‘ | 
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1th and 12th Streets and part of the supporting structures would 
have to be located on the land occupied by the market Bares 


Action rx S5TH CONGRESS 


To facilitate this redevelopment, legislation was introduced and 
in the $5th Congress (H.J. Res. 630, 72 Stat. 983) to authorize 
the use of the land and the removal of the market facilities. At your 
committee hearings on this legislation, the representatives of the gov- 
ernment of the District of Columbia and of the Redevelopment Land 
Agency presented testimony as to the need for the legislation. At the . 
same hearings, the owners of small businesses which had occupied the 
market building, in some instances for more than 2 generation, testified 
concerning the effect of the legislation upon their businesses. These 
lessees of the market building proposed amendments to the pending 
legislation which would have provided for their relocation and con- 
tinuation in business on the Washington Channel waterfront. ‘Pie 
suggested amendments would have required the government of the 
District of Columbia to build facilities for lease solely to those dis- 
by the freeway construction or the urban renewal plan. In 
view of the testimony and a commitment by representatives of the 
rary and permanent 
ed, your committee 
did not approve the proposed 
accompsnying House Joi 
Cong., 2d .) as follows: 

The committee was convinced from testimony given to the 
subcommittee by representatives of the Redevelopment 
Land Agency for the District of Columbia that a sincere 
desire existed to take every possible step to provide tem- 
por and permanent locations for businesses which might 

displaced by this legis tion. . 

“The committee feels that this objective can be best ob- 
tained if a spirit of cooperation is manifested between the 
Redevelopment Land Agency, Commissioners of the District 

of Columbia, and the tenants who might be involved. 

The committee urges all concerned to deal in the spirit of 
cooperation. If the committee. feels that this is not being 
done it will take the matter up subsequently for consideration 
and possible legislation. : 

Following the enactment of this legislation in 1958, the construc- 
tion of the epproaches to the Southwest Freeway began and the 
Redevelopment Land Agency thereafter undertook the demolition 
and removal of the facilities in the project area. 

In order to exercise full authority over the Washington Channel 
waterfront and to redevelop it according to the urban renewal plan, 
it was necessary for the Redevelopment Land Agency to_secure 
authority transferring title to the waterfront area-from the Federal 
Government to the Agency before it could legally proceed with 
redevelopment. 

Action IN 86TH CONGRESS 


Accordingly, | islation was introduced in the 2d session of the 
g6th Congress authorizing the Commissioners of the District of Colum- 
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bove bill, testimony was again received 
bia officials, the Redevelopment Land 
ed businesses in the waterfront 

wre your committee indicated clearly 
lished since the enactment 

ent relocation of 


the businesses disp 
h 


Ses. 


uld be giv 


front area. Eac 
to indicate its intent to relocate in the area and to 
capability to establish facilities in accordance with the redevelopment 
an. 
The purpose of directing the Agency to provide such pactiae 
was to make effective the previous pledges of the Redevelopment ~ 
Land Agency, and the acceptance of those pledges by the 
that those businesses displaced from the area would have a reasonable 
and first opportunity to reestablish their businesses. The priority 
right was provided solely for the benefit of displacees who were ready, 
willing, and able to reestablish their business, and such right was not 
to be available for transfer, sale, or disposition otherwise in full or in 
part to other persons. vs 
. 
WATERFRONT REDEVELOPMENT PLANS 
Development of urban renewal plans for the Washington Channel 
waterfront dates from the original commitment in 1954 of the water- 
front area to the Webb & Knapp Co., which later completely defaulted 
in its performance. - After several attempts, & plan for the waterfront 
was approved by the National Capital Planning Commission and the 
District of Columbia Commissioners. The execution of the plan 
then became the obligation of the Redevelopment Land Agency. 
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Early in the SSth Congress your committee held hearings on the 
waterfront plan. Testimony taken by the committee at that time 
created substantial doubts as to the feasibility and desirability of the 
plan. Owners of displaced businesses presented specific criticisms 
although ‘none of them, at that time, had been informed concerning 
- the probable nature of any leases which might be offered to them. 

About 1 year later, in February 1964, the District of Columbia 
Redevelopment Land Agency issued notice to business displacees 
having priority for relocation. This notice advised the holders of 
priorities that they would hare a period of 180 days within which 
to indicate their purpose to exercise their priority and to demonstrate 
their capacity to reestablish their businesses and construct facilities 
in accordance with the waterfront redevelopment plan. Priority 
holders were also notified concerning the terms of leases and other 
performances to be required of them by the Agency. 

On examining the terms of the leases offered, the priority holders 
found themsélves presented with an economic impossibility. The 
leaseholds offered to displacees were essentially “air rights.” They 
Wére required to construct parking facilities underneath the business 
ares, and such parking facilities were to be available to the public. 
Thus, individual businesses, while providing parking space, could not. 
reserve such space, limited as it was, for its own customers. The 
building, which must conform to the waterfront plen, had to be 
financed and built by the owner and was to be occupied for a limited 

riod of years, at the end of which time the property right in the build- 
ing rested with the Redevelopment Land Agency. The nature of the 
use of any structure was strictly limited to the purposes of the dis- 
placed business. Substantial setbacks from the boundaries of each 
parcel were required. The height of the building was limited to two 

oors. 

The land values established by the Agency, as a basis for determining 
the lease rental rates to priority holders, was set by the Agency at a 
level far exceeding that set for most other parcels in the Southwest 
urban renewal project area.. When this rank cost was added to other 


cha: laced on @ priority holder, it appeared conclusive that no 

Sate business, regardless of its financial strength, could hope to 

operate at a profit. , er 
After a record on these matters had been established with the 

Agency, the Agency reduced the land costs to the displacees by approx- 

imately 10 percent. This action proved to be a gesture since most, 

if not all, the Gispiecoes found the ee proposal economically 

a 


impossible, regardless of the financial abilities of the displaced 
businesses. y 
During the 180-day period beginning in Febryary 1964, displacees 
who were interested in relocation on the waterfront so notified the 
Agency. Thereafter, conferences and discussions between priority 
holders and the Agency were held. At the expiration of the 180-day 
jod, no lease contracts had been executed, and, in fact, the priority 


olders had not been offered any specific parcels for relocation. 
Actiox 1x 89TH ConGress 


Thereafter, your committee held additional hearings in connection ; 
with the waterfront relocation problem during the §9th Congress. 
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At these hearings, further testimony was received from displaced 
businesses. Your committee alsv took the testimony of banking 
officials and private appraisers with relation to the valuations placed 
upon the waterfront Jand and the economic feasibility of financing & 
structure under the terms of leases proposed by the Agency. 
The banking representatives advised tbe committee that such a 
lease us proposed by the Agency was wholly unsuitable as a basis on 
which to grant financing to displacees for the construction and 
equipment of the necessary buildings. a3 
Testimony by expert appraisers indicated that the land pricés 
established by RLA were probably at least double any reasonable 
appraisal under the limitations impused as to land coverage, parking 
requirements, floor area, and usage. 
The Redevelopment Land Agency. in the face of expert, testimony 
showing that the terms of the lease were economically impossible, 
initiated a review of the land appraisals for possible further adjust- 
ment, Such appraisal was completed in May 1965, but the priority 
holders have received no furtber word from: the Agency indicating 
the possibility of further negouiations. ei 
Since the 180-day period provided by statute had run out and no 
contracts had been completed, some question appeared as to whether 
priority rights might be extinguished or otherwise lost in the event the 
Agency were to make a change in the waterfront plans or a change in 
the land price or conditions of lease. To avoid such possibility and 
to further supplement the already ‘abundantly expressed intent of 
Congress as to the relocation of displaced waterfront businesses, 
your Committee recommended legislation to preserve the priority 
rights of displaced businesses and provide a formula for the deter- 
mination of the fair reuse value of such lands for the purposes specified 
in the plan. | 
That legislation (H.R. 11428—s9th Congress) was favorably re- 
orted and approved by the House of Representatives. Following 
exrings in the Senate, the bill was amended and reported favorably 
to the Senate. After approval by the Senate, the bill was returned 
to the House, was amended by the House, and returned again to the 
Senate. The bill as so amended was not reached for scheduling on 
the Senate Calendar in the last days of the 89th Congress. 
Following the first approval of H.R. 11428 in the House.of Repre- 
sentatives, amendments were proposed to the Senate to provide 
means by which the Redevelopment Land Agency might capture any 
profits in excess of those estimated as a basis for establishing the fair 
reuse value of the lease by the residual appraisal method. The bill 
was amended by the Senate so as to permit the Redevelopment Land 
Agency, at its option, to reappraised the value of the land and increase 
the lease rental rates to such levels as the agency deemed appropriate. 
Before further House action on the bill as amended by the Senate, 
your Cominittee examined carefully into the effects of the Senate 
amendments. Banking and financial institutions in the District of 
Columbia were consulted to determine whether or not the terms of the 
amended bill were such as to expect that such institutions would finance 
the buildings and equipments which the waterfront priority holders 
would be required to construct under any lease. Without exception, 
your Committce was advised that the amendments at least imposed 
‘serious obstacles to such financing if not: making it entirely impossible. 
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The effect of the amendinents in question was to permit a third party 
acting unilaterally to place increased charges on the gross revenues of a 
business without any certainty that any remainder of the gross would 
be sufficient to successfully operate the business and meet the mortgage 
obligation. 

The Redevelopment Land Agency was requested to develop a 
formula which would not interfere with normal financing of a displac 
business but which would give the. Agency a share in any increased 
income to the respective businesses and at the same time provide an 
incentive to the businesses to increase business volume. After 
many conference with the Agency, such a formula was developed and 
suitable amendments were prepared to the bill and approved by the 
House. Representatives of the Redevelopment. Land Agency 
advised of their approval of the amendments and made such repre- 
sentations when the amended bill was returned to the Senute. How 
ever, in the brief time remaining at the end of the 89th Congress, 
the other body did not conclude action on the bill. 


WHAT THE BILL PROVIDES 


The pending bill, H.R. 2529, includes the above formula and is 
identical to HR. 11428, as amended and finally approved by the 
House in the last Congress. 

Briefiy, the bill provide= for equal priority rights to all businesses 
displaced from the ‘waterfront area, some of which were inadvertently 


not iacluded in Public Law 86-735. Those previously not entitled 


to notice are to receive notice of an o} portunity to exercise & priority 
right for the reestablishment of their businesses. 

Your committee considers that no priority Tight of any displacee 
who has, pursuant to notice, indicated his desire to reestablish his 
business hes been extinguished. . 

Further, in the event of any change in the waterfront plan or in 
the land price or otber matters which affect the economic values of a 
‘Jease, each priority holder must be notified and given at least 60 days 
within which to exercise bis priority rights. 

In view of the problems which have Deen described heretofore, your 
committee is impelled to deal, at Jeast generally, with the matter of 
setting for displaced businesses some criteria to be followed by the 
RLA in the appraisal of parcels of land made available for relocation. 
Because of the numerous requirements and limitations placed upon 
the use of the land and upon the waterfront priority holder, this 
becomes essential. 

Accordingly, in section 4 of the bill, the Agency is directed to use 
specific procedures for the establishinent of land values in the water- 
front area, and it must take into account the limitations and make 
proper allowances for improvements and any public charges placed 
upon the land which must be assumed by the priority bolder. Further, 
it is provided that any valusntion placed upon the land shall not exceed 
the maximum fair use value which is economically feasible and which 
will permit the reestublishment of the business. Thesc elements are 
essentially those used by competent appraisers. The principles are 
found in standard appraisal ecteconce publications under the heading 
of residual prea (Real Estate ppp and Jnvestinent, 
Kahn, Case, and Schimmel, p. 146; MeMic saels Appraising Manual, 
4th edition, 11th printing, p. 42-43). 
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Your comnnittee also observes that residual appraisals have been 
used elsewhere by the District of Columbi: Redevelopment Land 
Agency in its disposition of urban renewal lands. It is felt that such 
appraisal methods, if not the only suituble incthods, are certainly one 
of the best and fully justifiable in connection with relocation of small 
businesses on land on the Washington Channel waterfront. 

The bill provides that the lessee shall be charged an annual ren 
not less than 6% of the fair reuse value of the land as established by 
the Agency. In the event the money cost or interest which the 
Agency must pay in order to finance the land and improvements 
exceeds 6%, the lease rental charged to the priority holder will be 
such amount above 6% as is necessary to finance the Jand and im- 
provement costs incurred by the Agency. Further if the gross income 
derived by the business exceeds the estimated income used as a basis 
in establishing the residual value of the land ss a basis for the original 
lease, the bill provides thet the priority holder and the Agesey shal 
receive ¢qitzi shares of any Increzsed income resulting from the 
increased gross sales. 

In addition, the bill provides that at the end of the first 25 years 
of any lease, the land under lease may be reappraised and a new value 
set on the basis of which.the lease rental may be redetermined. This 
appraisal may occur at the option of the Agency or must be made by 
the Agency if the lessee so requests. Either the Agency of the lessee 
may request a new appraisal at the end of each 10 year interval 
following the 25th year of lease. | 


NEED FOR THE LEGISLATION 


Approximately $ years have passed since the D.C. Redevelopment 
Land Agency pledged to the Congress that the sinall: businesses on 
the waterfront would be permanently relocated in the course of 
redevelopment of the Washington Channel Waterfront. None of the 
businesses has been permanently relocated, and in fact no economically 
feasible offer of relocation on.any. specific site has been tendered to 
any of the' displaced businesses under the specific priorities provided 
by Act of Congress. The Agency has failed to meet its repeated 
commitments to your Committee and to the Congress. 

This legislation is necessary to assure the preservation of the 
priorities for the relocation of the small businesses Gisplaced frony the 
waterfront as provided by Act of Congress. Without this legislation 
there is no assurance that any of the displaced businesses will be 
relocated on sites on the Washington Channel Waterfront. P 


CHANGES IN EXISTING LAW 


In compliance With paragraph 3 of rule XIII of the Rules of the 
House of Representatives, changes in existing law made by the bill, 
as reported, are shown as follows (existing law proposed to be omitted 
is enclosed in black brackers, rew matter is printed in italic, existing 


Jaw in which no change is proposed is shown in roman): 
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74 Stat. 871) 


AN ACT To authorize the Commissioners of the District of Columbia on behalf 
of the United States to transfer from the United States to the District of 
ao Redevelopment Land Agency title to certain real property in said 


Be it enacted by the Senate and House of Representatives of the United 

$ 0) in Congress assembled, That subject to the provisions 

of this Act the Commissioners of the District of olumbia are author- 
ized on behalf of the United States to transfer to the District of 
Columbis Redevelopment Land Agency established by section 4 of 
the Act approved August 4, 1946 (60 Stat. 793), as amended (sec. 
5-703, D.C. Code, 1951 edition), all right, title, and interest of the 
United States in end to part or all of certain properly in the said 
District, as follows: The area bounded by the east hne of Fourteenth 
Street Southwest, the existing southerly (or westerly) building line of 
Maine Avenue Southwest, the northerly line of Fort Lesley J. McNair 
at P Street Southwest, and the bulkhead line established pursuant to 
the Rivers and Harbors Act of 1899 (30 Stat. 1151), as amended, 
together with any land area extending channelward from said bulkhead 


Sxc. 2. The said Commissioners shall, prior to transferring to the 
right, title, and interest in and to any of the said property 
described in the preceding section, determine whether such property 1s 
necessary to the redevelopment of the southwest section of the istrict 
of Columbia in accordance with an urban renewal plan ap roved by 
them, and, if they so find, they shall, acting on behalf of the United 
States, | d donate to the Agency all right, title, and mene 
y as they 


missioners 

- and interest in and to any of described in the first section 
hereof, also transfer to the Agency tk urisdiction as provided by 
the first section of the Act approved March 3, 1899 (30 Stat. 1377, 
chapter 45S; sec. 9-101, D.C. Cede, 1951 edition), over so rouch of 

the said property as may be so transferred. ~ 
The Agency is hereby authorized, in accordance with 
Columbia Redevelopment Act ‘of 1945, to lease to & 
her lessee such real property as may be 
der the authority of this Act but may 
t to the United States 
thereof, or to the District of Columbia, 
1n the event that real prop- 


transferred 
th the 


leasing © ¢ 
eanateced erly line of 


same may tion with carryi 
newal plan, t 
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owner or owners of any business concern displaced [by reason of the 
enactment of the joint resolution approved August 28, 1958 (72 Stat: 
983; Public Law 85 -S21),] froin the area described in the first section 
of this Act, a priority of opportunity to lease, either individually. or 
as a redevelopment company solely owned by the owner or owners of 
one or more such business concerns, so much of such real property 
lying chennelwurd of the southerly or westerly line of Maine Avenue 
as so relocated, at a rental based on the use-value of the real property 
so leased determined in accordance with the provisions of section 10 
of the District of Columbia Redevelopment ‘Act of 1945, as amended 
(D.C. Code, sec. 5-709), and section 110(c)(4) of the Housing Act of 
1949, as amended (70 Stat. 1098; 42 U.S.C. 1460(c)(4)), as may be 
required for the construction of commercial facilities at least sub- 
stantially equal to the facilities from which such business concern was 
so displaced. The priority of opportunity created by this section is @ 
- personal right of the owners of businesses displaced. In the event of the 
death of any such owner of any such displaced business, the spouse of 
_such owner, or, if there is no spouse, the children of such owner shall be 
entitled to exercise the priority of such owner wn accordance with the ‘pro- 
visions of this section, but in no event shall any such priority be otherwise 
transferable: Provided, however, That the spouse or the children, as the 
case may be, shall have no greater priority than the priority holder would 
have had if living. For purposes 0 exercising such priority, the spouse 
or children, as the case may be, shall be deemed to be owner of such business 
concern so displaced. When the real ‘property affected by the pro- 
visions of this subsection becomes available for leasing by the Agency, 
the Agency shall notify, in writing, the owners of the business concerns 
displaced [by reason of the operation of such joint resolution approved 
August 28, 1958,J as to, the availability of such real property for 
leasing to such owners in accordance with the provisions of this 
subsection. ; : 
The Agency shall give such owners so notified a period of one 
hundred and eighty days to notify the Agency, in writing, of their 
intention to proceed in accordance with the general development plan 
of the Agency for the area lying channelward of Maine Avenue, as so 
relocated, and to demonstrate to the Agency their ability to carry out 
so much of such plan as may be embraced within the area which they 
desire to lease. If at the end of such period of one hundred and eighty 
days, such owners have failed to make a demonstration to that effect 
which is satisfactory to the Agency, the priority of opportunity pro- 
vided by this subsection shall no longer continue to be available to 
such owners[..], ezcept that if after the end of such one-hundred-and- 
eighty-day period the Agency shall change the terms under which real 
propert as to be leased, or the redevelopment plan for the area described 
an st section of this Act is changed so as to affect the economic value 
of the leasehold, the Agency shall in writing notify cach such owner of 
e change or changes so made and give to such owner 80 notified a period 
of sizty days within which to advise the Agency in writing of his intention 
and to demonstrate his ability to proceed as aforesaid. 
(c)(1) Notwithstanding any other provision of law, whenever, pursuan 
to subsection (b); the Agency offers leascholds to persons entitled to'a 
priority of opportunity to lease under the provisions of this section, the 
annual rent ied in ‘such lease shall not exceed an amount which 
is the greater of — 
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(A) an amount equal to 6 per centum of the residual value of the land 
for the prescribed use to which any owner of a displaced business concern 
shall put such land under such lease; 

(B) the annual amount which the Agency shall be required to pay in 
principal and interest on a forty-year loan of an amount equal to the 
residual calue of the land under such lease which value is the residual 
value of the lend which was determined by the Agency, in accordance 
with this subsection. and on the basis of which such land was initially 
leased under this section; or 

(C) the sum of (®) the amount determined under subparagraph (A) or 
(B) of thts paragraph, whichever is greater, and (21) 50 per centum of the 
pees of the ocerpancy cost factor for the class ete character of the 

usiness of such lessee times the amount by which the lessee’s actuad ann ual 
gross sales income exceeds the estimated gross sales income (for the class 
and character of the displaced business) used by the Agency in determining 
the residual ralue of the land leased to such lessee. In the case of any land 
which the Agency leases under this section, the annual rent ees by 
the Agency tn the lease of such land shall not, d uring the forty-three-year 
period beginning on the date such land was first leased by the Agen 
under this section, be tess than the amount determined under subparagrap 
(B) of this paragraph. In the case of any land which the <igericy teases 
under this section toa displaced business, the residual value of such land— 

(1) may be redetermined by the Agency after the expiration of twenty- 

rom. the date such land was eat leased by the Agency and at 
the end of each ten-year period thereafter, or 
redetermined by the, Agency if at the end of the twenty- 
vom the date such land was first leased by the Agency 
each ten-year period thereafter, the lessee requests the 
guch residual value. : 


value of such land shall make due allowance for the cost 
of the displaced business of all improvements and public 
\ charges on such land, and shall not exceed the maximum fair use calue 
7 feast permit the reestablishment of a business of the 

class and of such CF business. 
(2) Each business holding a tease under this Act shall furnish annu- 


ally to the OAC! such date as the Agency may by regulation rescribe) 


« copy of the tax return filed by such business under the District of 
Columbia Sales Tax Act, hich ¢ By was furnished to the business under 
section 188(a) of such Act (D.C. Code, sec. 47-2615(a)). 

Sec. 5. Notwithstanding the preceding provisions of this Act, if 
apy of the real property transferred to the Agency under the authority 
of this Act is not leased by the Agency in accordance with an urban 
renewal plan approved by the Commissioners, or otherwise disposed 
of, on or before the date the ces and Home Finance Adminis- 
trator makes the final Federal capital grant ayment to the Agency 
for the project pursuant to title I of the Housing Act of 1949, as 
amended, then the right, title, and interest in and to so much of the 
said real property as 1s not so leased or otherwise disposed of by such 
date shall revert to the United States, subject to the exclusive control 
and jurisdiction of the Commissioners of the District of Columbia, and 
subject to the provisions of the Act approved May 20, 1932 (47 Stat. 
161; secs. 8-115 and 8-116, D.C. Code, 1951 edition). 

Sec, 6. Nothing herein contained sball be construed as requiring the 
said Commissioners to transfer the right, title, and interest in and to 
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so much of the property described in the first section of this Actas 
the Commissioners may determine, in their discretion is required for 
municipal purposes or is to continue to be owned by the United States 
under the jurisdiction of the Commissioners, for the benefit of the 
District of Columbia. 

Src. 7. No transfer or donation of any interest in real property 
under the authority of this Act shall constitute a local grant-in-aid 
in connection with any urban renewal project being undertaken with 
Federal assistance under title I of the Housing Act of 1949, as amended. 

Sec. §. As used in this Act, the terms “Agency”, ‘dessee”, “real 

roperty”, “redevelopment”, and “redevelopment company” shall 
ave the respective meanings, provided for such terms by section 3 of 
the District of Columbia Radevelopment Act of 1945, as amended 


(D.C. Code,-sec. 5-702). 6 | 


IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No, 23,302 


~ CY ELLIS RAW BAR; 
Appellant, 


v. 


DISTRICT OF COLUMBIA REDEVELOPMENT 
LAND: AGENCY, et-al-, 


Appellees, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT. OF COLUMBIA ~ 


BRIEF FOR APPELLEE, WATERFRONT ENTERPRISES, INC. 


Unies States Caurt ct Appeals” : 
ie Deracs 8 x enetlia Ocal Thomas S. Jackson 


5 : Arthur C. Elgin, Jr. : 
FLD “OET 30 1958 1701 K Street, N. W. 


Washington, D.C. - 20006 
Nothon. ackesn> Attorneys for Appellee 
“Yackson; Gray & Laskey Waterfront Enterprises, Inc. 
Of Counsel 


‘Winhington, 0, C. « THIEL PRESS » 202 - 303-0825 


(i) 


TABLE OF CONTENTS 


I. Ellis has failed to demonstrate that Judge Robinson abused 
his discretion in denying her the extraordinary remedy of 


a Preliminary Injunction 
(a) No substantial likelihood of success on merits 
(1) Ellis has no standing to sue 
(2) Agency has authority to make rules and regulations 
(3) The Prospectus complied with the Statute 
(4) Ellis failed to exhaust Administrative Remedies 
(5) The Plan of the Prospectus was a fair and 
reasonable regulation 
(6) Agency not required to make offer 
(b) Injury to others would outweigh injury to Ellis 
Il. Ellis was not prejudiced by the bringing to the attention 
of Judge Robinson the fact that she had made an offer 
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IN THE 
UNITED STATES COURT OF APPEALS : 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,302 


CY ELLIS RAW BAR, 
Appellant, 
v. 


DISTRICT OF COLUMBIA REDEVELOPMENT 
LAND AGENCY, et al., 


Appellees, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE, WATERFRONT ENTERPRISES, INC. 


ISSUES PRESENTED 


1. In this appellee’s! view the only proper issue is whether Judge 
Aubrey Robinson abused his discretion in denying plaintiff-appellant, 
Ellis, the most extraordinary remedy of a preliminary AEE on the 
showing made before him. 

The defendant-appellee Waterfront Enterprises, Inc. is a wholly owned 


subsidiary of Rulon-Henderson, Inc., owners and operators of Hogate’s Seafood 
Restaurant and will be referred to hereinafter as Hogate’s. 


2. However. appellant has prematurely raised the issue of whether 
the fact that the Government brought to Judge Robinson’s attention 
that she had made an offer to lease after the filing of this Action, 
so prejudiced her as to require reversal and remand to another Judge. 


- 


3. Appellant also improperly raised the issue of whether the 
denial of her notice to amend. challenging the status of Hogate’s, 
was an abuse of sound judicial discretion. 


STATEMENT OF THE CASE 
1. Re the Statute establishing Redevelopment Land Agency. 


In order to provide for the redevelopment of certain areas of the 
District of Columbia, Congress, on August 2, 1946, passed the Dis- 
trict of Columbia Redevelopment Act of 1945. This Act, as set forth 
in Sections 5-701 through 5-719 of the District of Columbia Code, 
established the District of Columbia Redevelopment Land Agency 
and set forth its powers in Section 5-703. Included in its powers is 
the power, “fo adopt, prescribe, amend, repeal, and enforce bylaws, 
rules, and' regulations for the exercise of its powers. . .”” (Emphasis 
added). 


2. Re Statute for the Redevelopment of the Southwest Waterfront. 


To facilitate the redevelopment of the Southwest Waterfront, on 
September 8, 1960, Congress enacted Public Law 86-736, 74 Stat. 
871, which gave priority to certain businesses displaced from the area, 
to relocate there when it was ready for redevelopment (See Section 
4 (b) of the Statute). 


In the accompanying report the House District Committee stated: 
“At a hearing before a subcommittee of the House 
District Committee on June 29, 1960, the general coun- 
sel of the Redevelopment Land Agency stated that the 
Agency had entered into a commitment with, or had 


a memorandum or understanding concerning, two lo- 


cations within the area affected by the Bill. One of 
them the owners of the concern known as the Flag- 

ship Restaurant, the other was the owner of the con- 
cern known as Hogate’s Seafood Restaurant.” 


“It is the intent of the Committee to leave undis- 
turbed any arrangement between the Agency and the 
two concerns so long as such arrangements continue 
in effect. At the same time it is the intention of the 
Committee that the Agency not enter into further com-: 
mitments with respect to property in such area other 
than the two previously mentioned until such time as — 
the owner or owners of such business concerns form-: 
erly located in such area have had an opportunity to 
exercise the priority guaranteed to him by subsection 
(b).” (Emphasis added). See H. Rept. No. 2081 of 
1960 p. 4. 


In addition, the Committee also established the basic means by 
which the priority should be exercised: 


“It is the intent of the Committee that the owner 
or owners of any business concern formerly located in | 
such area and qualified to exercise the priority of op- , 
portunity guaranteed by subsection (b) shall be con- — 
sidered as having exercised the priority of opportunity | 
upon having been given an opportunity by the Agency! 
to accept or reject the offer made by the Agency with 
respect to any piece of property in such area. 

“The Agency is entitled to notify the owners of 
the business concerns who are entitled to this priority 
in writing, as to the availability of such real property | 
for leasing in accordance with the provisions of this 
subsection such owners then have a period of 180 days | 
in which to notify the Agency of their intention to 
proceed with the exercising of their priority, in writ- | 
ing, and to demonstrate to the satisfaction of the | 
Agency their ability to carry out so much of the 
general development plan of the Agency as may be | 
embraced within the area which they desire to lease. 


At the end of this period of 180 days, such owners 
who have failed to make such satisfactory demonstra- 
tion to the Agency shall no longer continue to have 
this priority of opportunity.” See H. Rept. No. 2081 
of 1960, p.4. 


In 1967. the House District Committee again reviewed the matter 
of the redevelopment of the Southwest Waterfront and issued House 
Report No. 115 of 1967. In this report, the Committee reiterated 
its previous position that it intended to include Hogate’s and Flag- 
ship in the redeveloped waterfront. 

' “Since no relocation was in prospect for the water- 
front displacees pursuant to the statements of the Rede- 
velopment Land Agency, the Committee amended the 
terms of $.3648 (Public Law 86-736) to provide that 
displacees from the waterfront area would be given a 
priority of relocation with the understanding that the 
priority would likewise extend to the Flagship Restau- 
rant and to Hogate’s Restaurant. (Emphasis added.) 
See H. Rept. No. 115 of 1967. 


Subsequently, on December 6, 1967, Congress enacted Public 
Law 90-176, 81 Stat. 542, to further define a priority holder and 
specifically set forth the manner in which the rent for the lease was 
to be determined. 


3. Award to Hogate’s of Lease Site. 


Hogate’s Seafood Restaurant is a business that has operated on 
the Washington Waterfront for many years. At the present time 
Hogate’s is still operating on the Waterfront but will eventually be 
displaced by the redevelopment of the area (App. 15, 123). 


On June 7, 1968, Thomas Appleby, Executive Director of the 
Redevelopment Land Agency, sent a letter, accompanied by a Pros- 
pectus to all priority holders, including Hogate’s, (App. 124), which 
called for the priority holders to submit offers to lease to the Agency 


within 180 days and the Agency would then determine which offers 
were acceptable. (App. 14, 28). In submitting the offer to lease, a 
priority holder was required to designate specifically the site and 
the area proposed to be leased (App. 28); to submit financial state- 
ments and evidence of financial responsibility (App. 29); to submit 
preliminary drawings showing the general design of the proposed 
building (App 30); and to make a good faith cash deposit, (App. 30). 
In addition, the Prospectus went on to say: 


“Within ninety (90) days of the date of this Pros: | 
pectus, the Redevelopment Land Agency may elect to | 
accept offers submitted by any business displace[d] from 
the Southwest Waterfront and enjoying a priority pur- | 
suant to Public Law 86-376, as amended by Public . 
Law 90-176” (App. 14). 


Further, the Prospectus provided: 


“The Agency will immediately review all offers 
submitted by persons and organizations entitled to a 
priority in accordance with Public Law 86-376 and 
Public Law 90-176. Ninety (90) days from the date 
of this Prospectus the Agency may schedule public 
hearings in accordance with D.C. Code 5-706 (c) for 
all acceptable offers received within that time and sub- 
mitted by financially responsible parties that are consist- 
ent with the requirements of the Urban Renewal Plan | 
and other applicable laws and regulations of the Dis- | 
trict of Columbia. Following the public hearing the 
Agency will select the offer{s] which in the judgment | 
of the Agency is [are] most consistent with the objec- | 
tives of the Urban Renewal Plan. With respect to of- | 
fers received after the initial ninety (90) day period, | 
the Agency will schedule for public hearing those ac- 
ceptable offers concerning areas upon which the 
Agency has not acted. The Agency will act upon all 
offers submitted by priority holders within 120 days 
following the receipt of the offer.” (App. 31) 


Pursuant to the requirements of the Prospectus, Hogate’s em- 


ployed an architectural firm, restaurant designers, counsel and 
| 


accountants. All involved an out-of-pocket expenditure exceeding 
$75,000.00 (App. 125). As a result, on the 5th day of September. 
1968.° Hogate’s submitted an offer to lease sites C-1 and a portion 
of C-2. along with a deposit of $62,309.39 (App. 125, 126). 


The Agency scheduled a public hearing on October 2, 1968, for 
the purpose of receiving public comment concerning Hogate’s offer 
to lease a portion of the available area. Mrs. Ellis was present at the 
hearing. but no objections were made by anyone at the hearing, in- 
cluding Mrs. Ellis. Whereupon, on October 9, 1968, the Agency ac- 
cepted the offer of Hogate’s (App. 76). 


4. Re Intervention of Hogate’s in Suit by Ellis. 


On December 13. 1968, Ellis filed a Complaint and Application 
for Preliminary Injunction against the R.L.A. to allow her to lease 
an area on the Waterfront even though she had not submitted within 
the prescribed 180-day period, any offer to lease in accordance with 
the Prospectus of the R.L.A. Later, Hogate’s learned that certain 
negotiations were taking place between Ellis and R.L.A., but in 
March. 1969. it became apparent that Ellis and R.L.A. would not 
be able to reach an agreement. It also became apparent that further 
delay in the leasing of the site to Hogate’s would result in substantial 
financial loss to Hogate’s. Therefore, Hogate’s timely filed a Motion 
to Intervene. Pursuant thereto, Hogate’s filed an Answer and Cross- 
claim (App. 119), along with an Opposition to the Motion for Pre- 
liminary Injunction (App. 132). 


2Hogate’s Answer and Crossclaim has this date as the 6th day of June, 
1968, but this is in error and the correct date is the Sth day of September, 
1968. 


5. Judge Robinson’s Findings of Fact. | 


At the hearing on the Motion for a Preliminary Injunction, 
Judge Robinson denied the Motion. On May 14, 1969 he issued his 
findings of fact and conclusions of law with respect to the Denial. 
Judge Robinson indicated that Ellis was not entitled to the prelimi- 
nary injunctive relief for two primary reasons: (1) Ellis had failed to 
show a likelihood of success on its contentions that the Agency did 
not have real property available for leasing and that the Agency Pros- 
pectus did not comply with D.C. Code Sec. 5-723(b). (2) Serious and 
irreparable injury would be suffered by the Agency, by persons ‘who 
complied with the Agency’s Prospectus, and by the public, which 
would far outweigh the injury to Ellis (App. 201). ! 


I 


ELLIS HAS FAILED TO DEMONSTRATE THAT JUDGE ROB- 
INSON ABUSED HIS DISCRETION IN DENYING HER THE 
EXTRAORDINARY REMEDY OF A PRELIMINARY INJUNC- 
TION. 


ARGUMENT | 
| 


This case is before the Court on the question of whether Judge 
Robinson abused his discretion in denying the Motion of Ellis for a 
Preliminary Injunction. It is not before this Court as upon a Motion 
for Summary Judgment nor is it before this Court on the metits as 
if testimony had been given at trial on the basic issues. Therefore, 
it would be generally sufficient to respond to Ellis’ Brief on the 
merits by demonstrating that her case cannot be decided at this stage 
of the proceedings. 


However, the record, with or without the material Ellis claims 
to have been prejudicial, amply supports the conclusion that Judge 
Robinson did not abuse his discretion in denying the Motion for 
Preliminary Injunction. In fact, the record supports the conclusion 


that Judge Robinson would have abused his discretion had he acted 
otherwise. 


Judge Robinson based his decision on the fact that Ellis failed 
to demonstrate two of the necessary requirements for the granting 
of a preliminary injunction — substantial likelihood of success on 
the merits and serious and irreparable injury outweighing the injury 
to other persons involved. 


(a)' No Substantial Likelihood of Success on Merits. 
(1) Ellis has no standing to Sue. 


On the first point, it should be noted that Ellis had failed to 
demonstrate that she is in a class of those entitled to claim priority 
and thus challenge the award of sites to other priority holders. Pub- 
lic Law 86-736, Sec. 4(b) as amended by Public Law 90-176 speci- 
fically provides: 

“If at the end of such period of 180 days such 
owners have failed to make a demonstration to that 
effect which is satisfactory to the Agency, the prior- 


ity of opportunity provided by this subsection shall 
no'longer continue to be available to such owners . . .” 


Ellis failed to take a single step required by the statute or the 
regulations contained in the Prospectus to exercise her priority. 
Therefore, the obvious defense to the original Complaint is that 
while admitting she was in the class of those originally entitled toa 
priority of opportunity, she had not claimed her priority within the 
time prescribed and was thus foreclosed from complaining about the 
actions of the R.L.A. with respect to parties that had exercised their 
priority within the prescribed time. 


(2) Agency has authority to make rules and regulations. 


Assuming arguendo, that Ellis has a right to challenge R.LA. s 
action on the merits, it is obvious that her chances of nore are 
nonexistent. 


In D. C. Code, Section 5-703 (b) the Agency was given the 
power, ‘“‘to adopt, prescribe, amend, repeal and enforce bylaws, rules 


and regulations. . .” : 
Section 2 (c) of the Federal Administrative Procedure Act, 60 
Stat. 237, 5 U.S.C. Sections 1001-1011 provides the following def- 


inition of rule-making: 


“ ‘Rule’ means the whole or any part of any | 
Agency statement of general or particular applicability 
and future effect designed to implement, interpret, or | 
prescribe law or policy or to describe the organization, 
procedure, or practice requirements of any Agency and 
includes the approval or prescription for the future or | 
rates, wages, corporate or financial structures or reorga- 
nizations thereof, prices, facilities, appliances, services , 
or allowance therefor, or evaluations, costs, or account: 
ing, or practices bearing upon any of the foregoing. | 

‘Rule-making” means Agency process for the formula- 
tion, amendment, or repeal of a rule.” 


In short, a Rule as defined above is a statement of a requirement, 
binding on persons within its terms, for the future. In Columbia 
Broadcasting Systems v. U. S., 316 U. S. 407, 86 L. Ed. 1563, 62 Ss. 
Ct. 1194 (1942), the Supreme Court discussed the nature of a regula- 
tion: 


“Most rules of conduct having the force of law are 
not self executing but require judicial or administrative 
action to impose their sanctions with respect to parti- 
cular individuals. Unlike an administrative order or 
a Court Judgment adjudicating the rights of individ- 
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uals. which is binding only on the parties to the par- 
ticular proceeding, a valid exercising of the rule-making 
power is addressed to and sets the standard of the 
conduct for all to whom its terms apply. It operates 
as such in advance of the imposition of sanctions upon 
any particular individual. It is common experience that 
men can form their conduct to regulations by govern- 
mental authonties so as to avoid unpleasant legal con- 
sequences which failure to conform entails.” 


The issuance of the Prospectus on June 6, 1968 was within the rule- 
making powers of the R.L.A. The Prospectus was designed to imple- 
ment the manner and method that must be followed by those seeking 
to lease portions of the Waterfront area under Public Law 86-736, 

as amended by Public Law 90-176. It set a standard of conduct for 
all priority holders. With the sole exception of Ellis, the procedures 
therein prescribed were followed by all of those seeking to exercise 
a right of priority. 


(3) The Prospectus complied with the statute. 


Ellis now asserts that parts of the Prospectus were in violation 
of the statute and were thus not within the R.L.A.’s power to make 
rules and regulations. Specifically, Ellis claims that she was denied 
the 180-day period to exercise her right of priority by the fact that 
R.L.A. invited priority holders to submit their offers to lease earlier 
and by accepting one within 124 days. 


We submit that Ellis’ contention has no merit. Sec. 4(d) of 
Public Law 86-736 as amended by Public Law 90-176 provides: 


“The Agency shall give such owners so notified 
a period of 180 days to notify the Agency, in writing 
of their intention to proceed in accordance with the 
general development plan of the Agency. . . and to 
demonstrate to the Agency their ability to carry out 
so'much of such plan as may be embraced within the 
area which they desire to lease.” 
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The statute, does not forbid any party from notifying the Agency 
before 180 days nor does it forbid the Agency to agree to leasé cer- 
tain areas to priority holders prior to the 180 day period. Thete is 
no evidence that the statute dictated the conduct of a lottery by the 
Agency: and no such lottery is necessary since there is ample space 
available to satisfy the needs of all who have indicated a desire to 
relocate. | 


The statute does not expressly prohibit the Agency from adopt- 
ing rules and regulations as contained in the Prospectus. But Ellis 
argues obliquely that the awarding of a site to a priority holder prior 
to the expiration of 180 days denies her the right to the full 180 
day period. Of course, when the Agency regulations call for each 
holder of priority rights to express his intention to lease a designated 
site, more than one priority holder may want the same site. The 
prospectus allows for this possibility by providing for the scheduling 
of public hearings in accordance with D.C. Code Sec. 5-706(c).; On 
the basis of the hearing, the Agency must make a selection me 
the aspirants. And, even though after the Hogate’s hearing (where 
Ellis as set out below made no complaint) the action of the Agency 
Board was not irreversible; the Lease terms were under negotiation 
for months and the Hogate’s lease was not signed until June, 1969. 
(App. 105) 


(4) Ellis failed to exhaust administrative remedies. 


When the 90-day period, provided for in the prospectus, had 
elapsed, only one application to lease had been received, that of 
Hogate’s. On September 24, 1968. written notice was sent to each 
of the priority holders notifying them of a hearing on the Hogate 
application on October 1, 1968 (App. 76). Ellis responded by a letter 
indicating that she was interested in Site B-2, and attended the meet- 
ing on October 2, 1968. At the meeting, Ellis did not complain of 
the awarding of Site C-1 and part of Site C-2 to Hogate’s (App. 76). 


|i2s 


At no time prior to the expiration of the 180 day period did Ellis 

submit an application in any form which indicated that she desired 
to apply for the site awarded to Hogate’s. Therefore. it is hard to 
understand Ellis’ claim that she was denied the 180-day period by 

the oblique argument she has used. 


Moreover. the statute provided every means for her to take 
advantage of the 180-day period and still allow for the earliest pos- 
sible orderly development (App. 75). Yet, she clearly waived every 
administrative safeguard by not objecting at the public hearing or 
submitting an application which complied with the terms of the 
statute. 


It should be noted at this time, that argument has been made 
that Mrs. Ellis protested generally on October 1, 1968, the day before 
the public hearing. did not have a lawyer at the hearing, and was 
not asked specifically by the R.L.A. to state any objections she had. 
Mrs. Ellis is 2 businesswoman, she is not an indigent; and if she was 
ignorant of the law, she has made no showing of inability to employ 
a lawyer to advise her at the hearing. It is hardly incumbent on the 
Agency to seek out and stimulate or suggest objections. When a 
party has an administrative means to redress any wrongs against it 
and fails to utilize and exhaust these remedies, it is now hornbook 
law that judicial relief may not be granted. Louis Werner Saw Mill 
Company v. Helvering, 68 App. D.C. 267, 96 F.2d 539 (1938); 
W.M.R. Watch Case Corporation v. FT.C., 120 App. D.C. 20, 343 
F.2d 302, cert. denied 381 US. 936, 14 L.Ed.2d 700, 85 S. Ct. 1768 
(1965). 


(5) The plan of the prospectus was @ fair and reasonable 
regulation. 


Whether or not Ellis waived her rights by failure to exhaust 
administrative remedies, it would be incumbent upon her to show 
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that the prospectus was arbitrary and capricious. In Smith y. Sutton, 
135 F. Supp. 805 (D.C.D.C. 1955), Chief Judge Laws summarized 
the approach to be taken in examining such regulations. 


“Rules and regulations of administrative agencies, 
in order to be valid, must be reasonable and must at- | 
tain the purpose for which such agency was created. 
If they are arbitrary or capricious and bear no reason- 
able relation to the purpose for which they are au- 
thorized to be made they are void. Thompson v. 
Consolidated Gas Utilities Corporation, 1937, 300 U.S. 
55, 57 S. Ct. 364, 81 L.Ed 510. Rules made in the 
exercise of a power delegated by statute should be 
construed together with the statute to make, if pos- 
sible an effectual piece of legislation in harmony with 
common sense and sound reason. Miller v. United 
States, 1935, 294 U.S. 435, 79 LEd 977. The reg- 
ulation must be consistent with the meaning and 
purpose of the statute. Harrop v. United States, D.C. 
Nebr. 1935, 10 Fed. Supp. 753; Builders’ Club of 
Chicago v. United States, 1936, 14 F. Supp. 1020, 

83 Ct. Cl. 556; Clark v. United States, D.C. Md. 
1940, 33 F. Supp. 216.” 


An examination of the Prospectus in light of the criteria set 
forth by Chief Judge Laws, demonstrates that the contention of Ellis 
is without merit. It set forth the preliminary schedules for the 
construction of the decks on the Waterfront and for the execution ” 
of the leases (App. 34). It was hoped this schedule could be adhered 
to as closely as possible, and construction commenced as soon as 
possible, in order to foster quick and efficient redevelopment of the 
Waterfront (App. 74). The 90 day provision was placed in the Pros- 
pectus to enable the Agency to make modifications in the plans for 
the Waterfront Deck that may be necessary to accommodate the 
specific requirements of the prospective redevelopers. This would 
enable the Agency to complete the Waterfront Deck at an eatly 
date and hopefully would have enabled the priority holders to coordi- 
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nate the preparation of their plans in a more timely and efficient 
manner (App. 75). Obviously. this was a reasonable requirement, 
within the purpose of the statute and not arbitrary and capricious. 


(6) Agency not required to make offer. 


Ellis’ second contention on the merits, that the statute requires 
the R.L-A. to offer to lease certain property to displaced businesses 
rather than solicit offers to lease. is equally untenable and stands 
little chance of success at trial. The statute reads: 


“When the real property affected by the provi- 
sions of this subsection becomes available for leasing 
by the Agency, the Agency shall notify, in writing, 
the owners of the business concerns displaced as to 
the availability of such real property for leasing to 
such owners in accordance with the provisions of this 
subsection”. 


By no stretch of the imagination, can this sentence be interpreted 
to require the Agency to make initial allocations and offer designated 
property to priority holders for their acceptance or rejection. In 
fact. the’ next sentence of the statute clearly indicates that the first 
offering 'of any type after the property was available for leasing was 
to come from the priority holders. 


“The Agency shall give such owners so notified 

a period of 180 days to notify the Agency, in writing, 
of their intention to proceed in accordance with the 
general development plan of the Agency for the area 
lying channelward of Maine Avenue, as so relocated, 
and to demonstrate to the Agency their ability to carry 
out so much of such plan as may be embraced within 
the area which they desire to lease”’. 


Thus, it appears that Congress intended for the priority holders first 
to notify the Agency of their intention to exercise their priority 
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right, to demonstrate to the Agency that their plans comply with 
the general redevelopment plan for the area, and to demonstrate to 
the Agency that they have the financial ability to carry out the 
plans. Any other reading of the statute would obviously be con 
strained and unreasonable. 


Since the Prospectus clearly did not fly in the face of the $ta- 
tutory language, Ellis again has the burden of showing that the re- 
quirements were arbitrary and capricious. With approximately 43 
known businesses displaced from the Waterfront, it would have been 
almost impossible for the R.L.A. to know the intentions and require- 
ments of each of them. Obviously, if they had offered certain sites 
to the displaced businesses, without knowing their preferences, desire 
to relocate, and ability to do so, it would have been wasteful motion. 
The method utilized left a freedom of choice to the businessmen. 
The approach outlined in the Prospectus was surprisingly practicable. 


(b) Injury to Others Would Outweigh Injury to Ellis. 


Judge Robinson’s second conclusion in denying Ellis’ applica- 
tion for a Preliminary Injunction is based upon the well-known prin- 
ciple that one must look to a balancing of the equities when deter- 
mining whether to issue a Preliminary Injunction. He found that the 
injury that would be suffered by R.L.A. (representing the interests 
of the public) and other priority holders, if the Preliminary Injunc- 
tion is granted, would far outweigh any supposed injury to Ellis as a 
result of the denial of the Preliminary Injunction (App. 201). 


The cost to the government and the public will be extreme if 
the Preliminary Injunction is granted. The government will undoubt- 
edly have to pay additional costs to the contractor resulting from 
the delay. These will result from increased cost of labor and equip- 
ment to the contractor for being unable to bid on other work (App. 
104). It is impossible to determine exactly the great loss to the 
public for any additional delay resulting from being unable to use 
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the already long overdue Waterfront area. Injury resulting from rising 
costs. delays. etc. to other priority holders would also be great. 
(App. 66. 97. 170) 


On these factors. Judge Robinson reached his conclusion, and 
since the granting or denial of a Preliminary Injunction was within 
the sound discretion of the trial court, it should not be reversed un- 
less it can’ be shown to be a clear abuse of discretion and a clear 
violation of the rules of equity. Maas v. United States, 125 App. 
D.C. 251.'371 F.2d 348 (1966). Ellis has failed to show that this 
discretion has been abused and has merely claimed that she will suf- 
fer some damage if injunctive relief is not granted. 


II 


ELLIS WAS NOT PREJUDICED BY THE BRINGING TO 
THE ATTENTION OF JUDGE ROBINSON THE FACT THAT 
SHE HAD MADE AN OFFER TO LEASE AFTER THE 
FILING OF THE COMPLAINT. 


Ellis now complains that because, with the assistance of the 
Court, she was allowed to make to the R.L.A. an offer to lease a 
site in the redevelopment area and that the offer was rejected by the 
R.L.A. Any claim that she was prejudiced by the revelation is pure 
conjecture. While Hogate’s was not a party at the time, if it were 
assumed urguendo that said material was improperly before Judge 
Robinson, there is no indication that Judge Robinson considered it 
in denying Ellis’ Preliminary Injunction. It must be remembered 
that this hearing was before a Judge capable of distinguishing im- 
proper material, if any, from proper material and it was not before 
ajury. Obviously, Ellis is trying to find a technical peg upon which 
to hang a hat for the reversal of Judge Robinson’s decision. To re- 
verse on such a stretch of the imagination, is not justified by the 
record and would do great injustice to the parties injured by any 
additional delay. 
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Moreover, although this appellee was not present or a party to 
the events, such material was proper, and Judge Gesell’s later deci 
sion to strike it from the record was, we think, erroneous. The 
allowance to Ellis of the “super” priority was a matter that directly 
affected the the rights of other priority holders and certainly bears 
on her equitable right to an injunction pendente lite. At the time, 
many, if not most of the other priority holders were not parties to 
the suit. They are necessary parties, if not indispensable. There 
could never be an “offer of compromise” between Ellis and the 
R.L.A. without the necessary participation of all the other priority 
holders. Therefore, at most, the allowance by the R.L.A. of Ellis 
to submit a late offer was a unilateral act, admittedly at the Court’s 
urging, which might well have been subject to challenge if she had 
made a proper proposal and had been granted a site against the 
claims of another priority holder who had complied with the pros- 
pectus. The “offer” by Ellis was an application for a site, and ‘not 
an “offer of compromise”’ of the type inadmissible at a trial. The 
granting of an additional opportunity to Ellis by the government 
agency to eliminate at least part of her claim of prejudice, was hardly 
a compromise; and if she failed a second time to avail herself of an 
opportunity to comply with the conditions, other persons affected 
have a right to show this, at least on an application for an injunction. 
The allowance of the offer by the R.L.A. gave Ellis a “super” prior- 
ity, and in equity her complaint that she was prejudiced by the 
fact that she was granted greater opportunity than others in like 
status is certainly relevant to her demand for injunctive relief. | 
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lll 


ELLIS’ CONTENTION THAT HOGATE'’S IS NOT A PRIORITY 
HOLDER IS ENTIRELY WITHOUT MERIT AND 
SHE HAS NO STANDING TO ASSERT SAME 


Ellis) belatedly attempted to lift herself by the bootstraps by 
challenging the priority rights of Hogate’s. She did this by attempt- 
ing to amend her Complaint. and the raising of the issue in her Brief 
is essentially an appeal from the denial of her Motion to Amend the 
Complaint by Judge Corcoran. It should be noted that the denial of 
a Motion to amend a Complaint is purely an interlocutory ruling and 
the matter is technically not ripe for appeal at this time. Horner v. 
Ferron. 362 F.2d 224, cert. denied 385 U.S. 958, 87 S.Ct. 397, 17 
L.Ed.2d 305 (1966); D’Ippolito v. Cities Service Company, 374 
F.2d 643 (1967); DeNubilo v. United States, 343 F.2d 455 (1965). 


Aside from the fact that Judge Corcoran’s Order is not an ap- 
pealable order, Ellis’ contention that Hogate’s is not a priority holder 
cannot stand. Hogate’s position has been known by appellant ever 
since the issuance of the R.L.A. Prospectus. Obviously, if she believes 
Hogate’s not to be entitled to a priority of opportunity to lease, 
there were ample administrative remedies available to her. Therefore, 
it is sufficient to say that she has waived any right to make this 
claim for failure to exhaust administrative remedies. 


Furthermore, in her initial Complaint (App. 8) and Application 
for a Preliminary Injunction (App. 53), Ellis admitted that Hogate’s 
was a priority holder. She is now estopped to assert that Hogate’s 
js not a priority holder. 


Still’ further, Ellis has failed to demonstrate how she would be 
injured by the fact that Hogate’s is a priority holder. Asa result of 
its holding of a priority, Hogate’s was awarded an opportunity to 
lease the C-1 site and a portion of the C-2 site. At no time has Ellis 
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made an application in compliance with the Prospectus to lease either 
of the sites awarded to Hogate’s. Hence Ellis has shown no injury 
resulting from Hogate’s priority and lacks standing to challenge the 
priority. L. P. Steuart and Bro. v. Bowles, 78 App. D.C. 350, 140 
F.2d 703, affirmed 322 U.S. 398, 88 L.Ed. 1350, 64 S.Ct. 7 
(1944). 


Notwithstanding the previous technical objections to Ellis’ con- 
tention, Hogate does, in fact, have a priority of opportunity to lease 
the site in the Waterfront redevelopment area. While the statute 
itself may not have described an area which included Hogate’: s and 
Flagship because their present location is on the opposite side of 
Maine Avenue, as the highway is presently located, from the pri- 
mary redevelopment area, the House District Committee reports which 
accompanied the initial statute and amendment thereto, leave no 
doubt that the Committee intended that Hogate’s should have a prt 
ority of opportunity to lease a site in the redevelopment area. Report 
No. 2081 of the House District Committee. issued July 2, 1960 to 
accompany Senate Bill 3648 stated: 


“At a hearing before a subcommittee of the 
House District Committee on June 29, 1960, the 
general counsel of the Redevelopment Land Agency 
stated that the Agency had entered into a commit- 
ment with or had a memorandum or understanding 
concerning, two locations within the area affected 
by the Bill, one of them was the owners of the con- 
cern known as the Flagship Restaurant. the other was 
the owner of the concern known as Hogate’s Seafood 
Restaurant. 


“It is the intent of the Committee to leave un- 
disturbed any arrangement between the Agency and 
the two concerns as long as such arrangements con- 
tinue in effect.” 
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Later in the House District Committee’s Report No. 115 of March 
10. 1967.: accompanying House of Representatives Bill 2529, (Public 
Law 90-176) the Committee had this to say: 

“Since no relocation was in prospect for the Water- 
front displacees pursuant to the statements of the 
Redevelopment Land Agency, your Committee amend- 
ed the terms of $.3648 to provide that displacees 
from the Waterfront area would be given a priority 
relocation with the understanding that priority would 
likewise extend to Flagship Restaurant and Hogate’s 
Restaurant.” 


From this language, there can be no doubt, that the Committee in- 
tended that Flagship and Hogate’s would have a priority, either upon 
the theory that the Redevelopment Land Agency already planned to 
allow Flagship and Hogate’s to relocate in the area and they did not 
need additional priority rights stemming from the statute, or upon 
the theory that the statute would grant the priority to them. Ellis 
in her Brief makes the comment that the Committee must have as- 
sumed that Hogate’s and Flagship would be displaced but this is pure 
conjecture and not supported by the facts. As late as March 10, 
1967, when Report No. 115 was published Hogate’s and Flagship 
were still doing business at their present location and the House 
District Committee reiterated its intention that commitments to 
Hogate’s and Flagship should not be disturbed. 


Through all of the proceedings relating to development of the 
Waterfront, Hogate’s and Flagship have been treated as primary prior- 
ity holders. Many hearings have been held respecting their proposals, 
and no complaint has ever been made on this score until Ellis ten- 
dered her amended complaint. In the absence of the statute, and 
before it, the Agency had the power to lease sites without restric- 
tion. Congress has manifested an intent not to disturb commitments 
made prior to the enactment of the statute. 
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CONCLUSION 


Judge Robinson did not abuse his discretion in denying Ellis’ 
Application for Preliminary Injunction. There is ample evidence in 
the record to support his conclusion that Ellis has little chance of 
prevailing on the merits and to support his finding that the injury 
to others if the Preliminary Injunction is granted will far outweigh 
the injury to Ellis if the Preliminary Injunction is denied. The 
presentation of the facts surrounding the offer of Ellis to lease, 
made after the filing of the Complaint, was not a basis for Judge 
Robinson’s decision if, in fact, such material was improperly ‘pre- 
sented in the first place. Lastly, Ellis’ contention that Hogate’s is not 
a priority holder is not ripe for review. was previously waived by 
Ellis, and flies in the face of the expressed intention of Congress. 


Accordingly, it is respectfully requested that Judge Robinson’s 
Order of May 14, 1969, be affirmed. 


Respectfully submitted, 


Thomas S. Jackson 
Arthur C. Elgin, Jr. 
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from taking any further actions to lease portions of the Southwest 

Waterfront Project under the terms of its Prospectus dated June Ye 

1968 (App. 10. 11) and the Act of Congress! according owners of 

businesses displaced from the development area 2 priority of oppor- 
tunity for 180 days to lease waterfront space. 

By its cover letter and Prospectus. the Agency, on June 7, 1968, 
notified all displacees that of fers for the leasing of space in the South- 
west Development area by holders of a priority of opportunity 
would be received and considered within 180 days commencing on 
the date of the Prospectus. During this period of time offers, in 
accordance with the Prospectus. were duly made by certain displa- 
cees. (App. 83-86) including Appellees. Joseph L. Cannon, Flagship 
Restaurant. Inc. et al. and Appellee. Waterfront Enterprises, Inc. 
No such offer was made by Appellant within the 180 day statu- 
tory period. 


By letter dated September 24, 1968, Agency notified all pri- 
ority holders of an offer to lease waterfront space by Waterfront 
Enterprises, Inc. ( hereinafter sometimes referred to as Hogate’s) and 
that a public hearing on its proposal would be held on October 2, 
1968. Hogate’s proposal offered to lease Deck sites C-1, half of site 
C-2, the parking area under C Deck, and parking sites Pp-2, P-3 and 
p-4. Appellant, by letter dated October 1, 1968, (App- 81) repre- 
sented to the Agency that she would “Apply and at the earliest 
possible time will submit plans for site B-2.” a portion of the devel- 
opment area not included in Hogate’s offer. Appellant also stated 
that she intended to challenge certain procedures then being fol- 
jowed by the Agency in receiving and considering offers by priority 
holders to lease space by the Agency on the Waterfront. 


At the public hearing on October 2, 1968 which was attended 
by appellant, no objection or opposition was made to the Hogate’s 


1p.C, Code 5-723 (1967), as amended, Supp. 11 (1969) (P.L. 86-736, 74 
Stat. 871 (1960) as amended by P.L. 90-176, 80 Stat. 542 (1964). 


offer (App. 76); and, subsequently, the Agency allocated to Ho- 
gate’s the sites it requested (App. 76). Appellees, Joseph L. Can- 
non, et al., timely submitted offers for the leasing of sites within 
the development which complied with all the requirements of the 
Prospectus. On December 2, 1968, 178 days after the commence- 
ment of the 180-day period, Appellant sent a letter to the Agency 
protesting the procedures for offering and approving space within 
development area. (App. 44) No plans or application as required 
by the Prospectus were submitted by Appellant. On December 4, 
1968, the 180-day period, within which priority holders could oe 
cise their priority rights, expired. 


Nine days later, on December 13, 1968, Appellant filed a com- 
plaint in the United States District Court for the District of Colum- 
bia seeking an injunction to restrain the Agency from taking any 
action “which might deny Plaintiff any of its rights to the full stat- 
utory 180 day period of opportunity to. - . lease any portion of 
said Southwest Waterfront Project area.” (App. 9) In the com- 
plaint Plaintiff also prayed that Agency be required to take what- 
ever action was necessary to “undo and correct” its alleged unlawful 
actions. (App. 9) Attached to the complaint and by reference 
made a part thereof, Appellant included the letter to her from 
Agency (App. 10) the Prospectus for Waterfront Sites B, C and D 
(App. 11) a letter from Agency to Plaintiff dated November 2 
1968 reminding Appellant that her priority rights would expire on 
December 4, 1968, (App. 40) and the letter from Appellant to 


Agency dated December 2, 1968 (App. 44). 
| 


At the same time Appellant filed an application for a prelim- 
inary injunction requesting that Agency be temporarily enjoined from 
“taking any action which might further impair, damage or destroy 
Plaintiff’s rights as a priority holder” of an opportunity to lease any 

| 


portion of the Southwest Waterfront Project. (App. 50. 51). At 
tached thereto was an Affidavit of the Appellant (App. 52). 


Appellees Cannon. et al. timely filed a motion for leave to in- 
tervene as Defendants. an Answer and a Memorandum of Points in 
Authorities in Opposition to Plaintiff's application for a preliminary 
injunction. The Court granted the Motion of Cannon, et al. for 
leave to intervene by order dated January 14, 1969. (App. 2, 146, 
165). 


Appellant’s request for a preliminary injunction came on for 
hearings on January 3. 1969 and April 15, 1969 and after oral ar- 
gument on said application the Court entered its Findings of Fact 
and Conclusions of Law and Order on May 14, 1969 (App. 197, 
202). 


The District Court found that the Agency is charged by Con- 
gress with supervising the redevelopment of the Southwest Waterfront 
and implementing the rights accorded businesses displaced from the 
Waterfront, as those rights are set out in D.C. Code Section 5-723; 
that Agency. by Prospectus dated June 7, 1968 notified Plaintiff 
that Waterfront Deck Sites B, C and D were available for leasing 
and that Plaintiff had the right to exercise her priority of opportun- 
ity fora period of 180 days; that Agency in its Prospectus advised 
Plaintiff, in detail, of the requirements of the priority legislation 
that would have to be met by Plaintiff to effectively exercise her 
statutory priority of opportunity to lease space on the Waterfront, 
that Agency by letter dated November 22, 1968, reminded Plain- 
tiff that the priority period would end on December 4, 1968, the 
last day of the statutory period; and that Plaintiff had not submitted 
an offer to lease before the expiration of the priority period on Dec- 
ember 4, 1968. 
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The Court concluded that Plaintiff failed to show a likelihood 
of success on the merits of its complaint and that serious and irrep- 
arable injury would be suffered by Agency and other persons who 
complied with Agency’s Prospectus. 


From the denial of the motion for a preliminary injunction, 
Plaintiff brings this Appeal. 
ARGUMENT 
I 
The Grant or Denial of a Preliminary Injunction is a 
Matter Addressed to the Sound Discretion 
of the Trial Court. 

Appellant made application to the trial court for interlocutory 
injunctive relief asserting that Agency violated Appellant’s statutory 
rights to a priority of opportunity to lease space on the Waterfront 
and that unless Agency be restrained from taking further action un- 
der its Prospectus dated June 7, 1968, Appellant would suffer irrep- 
arable injury. In considering an application for a preliminary junc- 
tion the court is called upon to exercise a sound judicial discretion. 
Hannan vy. City of Haverhill, 120 F.2d 87 (1st Cir. 1941). The de- 
cision of the trial court in denying a request for a preliminary 
injunction should not be reversed, except for very strong reasons. 
Hannan y. City of Haverhill, supra. In this connection, the instant 
case presents to this court the ultimate question of whether the 
District Court exercised sound discretion in denying Appellant’s 
request for a preliminary injunction. This court should not set 
aside that action unless it is found that the denial was clearly err- 
oneous. Cox v. Democratic Central Committee, etc. 91 U.S. App. 
D.C. 416, 200 F.2d 356 (1956). 


This court on numerous occasions has stated the legal princi- 
ples which should guide a trial court in its consideration of an ap- 
plication for preliminary injunction. See Dorfmann yv. Boozer, ___ 
U.S. App. D.C. ___. F.2d June 16, 1969). They are: 


1. A Strong showing by the Applicant that it is likely to pre- 
vail on the merits of the case. 


>. A showing that without such relief. it will suffer irreparable 
injury. 
3. A showing that the grant of a preliminary injunction would 


not substantially harm other interested parties. 


4. A showing that the public interest will not be harmed by 
the grant of the preliminary injunction. 


Virginia Petroleum Jobbers Ass'n. ¥. Federal Power Commission 104 
US. App. D.C. 106. 259 F.2d 921 (1958). See Yakus v. United 
States. 321 U.S. 414 (1943): Udall v. D.C. Transit, Inc., 131 U.S. 


App. D.C. 381. 404 F.2d 1358 (1968); Air Line Pilots Ass'n. Inter- 
national v: Civil Aeronautics Board, 215 F.2d 122, 125 (2d Cir. 
1954): Embassy Dairy v. Camalier 93 U.S. App. D.C. 364, 211 F.2d 
41 (1954). 


Il. 


The Trial Court Properly Considered the Facts of 
Record and Legal Principles Applicable to the 
Grant or Denial of a Preliminary Injunction 


A. The trial court properly found that Appellant 
failed to show a likelihood of success on 
the merits of her case. 


In prosecuting her claim for injunctive relief, Appellant produced 
no evidence to establish a likelihood that she would succeed on mer- 
its of her claim. Her assertion that the Waterfront property covered 
by the Prospectus of June 7, 1968, was not “available for leasing” 
was sufficiently answered by the Affidavit of Arnold H. Mays (App. 
71, 73) wherein the phrase “‘available for leasing” is described as a 
term of art in the real estate business. In the real estate business 
when property is ‘“‘available for leasing” the owner has all informa- 
tion necessary for him to receive an offer to lease the property not- 
withstanding that occupance is not proposed until some time in the 
future. The Prospectus carefully delineated the areas that. were 
available for leasing and the procedure a priority holder should follow 
to effectively exercise his right within the 180 days. | 


On Appellant’s second principal allegation of unlawful conduct 
on the part of Agency, wherein it is claimed Agency denied Appel 
lant her full statutory 180 day period by advertising for public 
hearing the award of Site C to Hogate’s, Appellant also fell short of 
demonstrating a likelihood of success on the merits of her case. The 
applicable statute does not direct Agency to accord the owners of 
displaced businesses an opportunity to lease all of the sites within 
the development area made available for leasing, for the full 180 


day period. Specifically, the statute authorizes and directs the 


Agency to provide to owners of displaced businesses a priority op- 


portunity to lease property within the development area for the 
construction of commercial facilities at least substantially equal to 
the facilities displaced. When the property became available for 
leasing. the Agency was required to and did accord each priority 
holder including Mrs. Ellis 180 days within which to exercise their 
priority right$ to lease space, at least substantially equal to their 
former facilities. by notifying “the Agency in writing of their intent 
to proceed in accordance with the General Development Plan of the 
Agency . . . and to demonstrate to the Agency their ability to carry 
out so much of such Plan as may be embraced within the area which 
they desire to lease.” Appellant during the full 180 day period had 
the opportunity to offer to lease space on the Waterfront substan- 
tially equal to space formerly occupied by Ellis. It was Appellant’s 
decision not to exercise the priority opportunity. By failing to take 
the appropriate action Appellant removed herself from the preferred 
class of priority owners of businesses and should not now be heard 
to complain about the loss of her priority rights. Additionally, 
Appellant was present at the public hearing called to consider the 


Hogate’s proposal but did not protest the award to Hogate’s. On 
these facts. the District Court properly found that Appellant was 
not likely to successfully maintain her action against Agency. (App. 
201) 


Appellant’s contention that the statute requires Agency to 
offer to lease space rather than giving the opportunity to displacees 
to make offers for leasing sites within the area is contrary to the 
express language of the statute. Moreover, logical analysis of such 
a contention will reveal its fallacy; the offer of a lease for certain 
deck space by Agency to Mrs. Ellis would deny her all freedom of 
choice to sélect a site for leasing that best met her needs that would 
approximate, in all respects, her displaced business. Surely Mrs. 
Ellis would not find acceptable a procedure that embraced a “take 


it or leave it” element. Such arbitrary action, if employed by Agency, 
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most certainly would be condemned by all interested parties. The 
statute gives to the owners, within the 180 day period, an opportun- 
ity to exercise their priority rights by notifying the Agency in writ- 
ing of their intention to lease and develop property in accordance 
with the Agency’s overall Plan and to satisfy the Agency of the 
owner’s ability to carry out within the area to be leased, the deve 
opment of the Plan. The most important ingredient in this proce- 
dure, namely, the freedom of the displacee to select his site, bears 
witness to the merit of the procedure. : 


In this connection, it is also important to note that the same 
statute that provided displacees with preferential rights also limited 
the period of time during which such rights would remain available. 
The law provides that if, at the expiration of 180 days a displacee 
had not exercised his priority opportunity, it “shall no longer con- 
tinue to be available to such owner.” Inasmuch as Appellant neither 
alleged nor proved that she submitted an offer within the 180 day 
period, the Court was compelled to conclude that Appellant failed 


to show likelihood of success on the merits of her claim. (App. 
201). 


B. Appellant has not shown that she will be 
irreparably injured by the denial of the 
injunction. 
Nowhere in the pleadings filed by Appellant does she state 
the irreparable injury that she would sustain in the event the inter- 
locutory injunction be denied. Appellant simply concludes that ir- 
reparable harm will come to her by being deprived of her claimed 
statutory rights. However, Appellant took no affirmative step to 
protect her priority of opportunity or to exercise her rights. Fur- 
ther, she made no request for judicial determination of her rights 
until nine days after the priority of opportunity had expired. Ap- 
pellant’s inaction throughout the 180 day statutory period and for 
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nine days thereafter casts serious doubt on her claim that irreparable 
injury will result unless Agency is restrained and all but forecloses 
the possibility that Appellant could demonstrate such injury to the 
court. In a proceeding of this nature where an extraordinary remedy 
is sought the party seeking such relief should not be heard on the 
question of irreparable injury when absolutely no action was taken 
to avoid the claimed injury. 


C. The granting of Appellant's application for preliminary 
' injunction would substantially harm other 
parties interested in the proceedings. 


Appellees Cannon, Flagship, Glasgow and Walker, all holders of 
a priority of opportunity as owners of businesses displaced from the 
Waterfront by the Southwest Urban Renewal Program, timely sub- 
mitted offers to lease certain space for development in the area 
declared available for leasing by the Agency Prospectus dated June 
7, 1968. In order to fully comply with the Prospectus each of the 
above-named Appellees submitted its outline of the nature and char- 


acteristics of the business proposed to be conducted; a statement of 
financial responsibility including estimated development costs, fin- 
ancing plan, projected income and expense analysis; preliminary 
building plans showing location, design and floor plans of buildings 
proposed; and a good faith deposit equal to 5% of the land value 
of the property, or $2500, whichever was greater, said deposit to 
be forfeited in the event applicant withdrew the offer to lease be- 
fore final disposition. (App. 28-31). 


In an effort to protect their substantial investment in time and 
money to exercise their priority rights, Appellees moved for leave 
to intervene in this lawsuit as parties with an interest related to the 
property and transaction which is the subject of the complaint. The 
District Court, after consideration of Appellees’ Motion, granted per- 
mission for them to intervene and ordered the form of answer filed 
as their answer. (App. 2, 146) 
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While Appellees Cannon, Flagship, Glasgow and Walker diligently 
exercised their statutory priority, Appellant made no attempt to 
comply with the statute or Prospectus to exercise her rights. The 
grant of Appellant’s application for preliminary injunction under 
these circumstances would accord to Mrs. Ellis a preferential status 
not intended by the statute or Agency and thereby relegate Appel- 
lees, who diligently pursued their rights, to an inferior and subordi- 
nate position. | 


Accordingly, the District Court upon consideration of the seri- 
ous harm that could come to these Appellees by granting Appellant 
the injunction she sought properly concluded that the Appellees 
would be irreparably injured by the grant of a preliminary injunc- 
tion. (App. 201) 


D. The public interest would best be served by 
denying the preliminary injunction. 


Congress in enacting legislation for the development of the 


Waterfront recognized that the best interest of the city as a whole 
would be served by the redevelopment of waterfront commercial, 
marine and recreational activities. To carry out such redevelopment 
and at the same time protect former owners of businesses, Congress 
directed Agency to proceed with a plan of redevelopment. Impli- 
cit in the directive of Congress is the idea that the rebuilding of the 
Waterfront should proceed promptly and thus make available ‘to all 
who live in the Washington Area, as well as a tremendous number 
of annual visitors, a well planned waterfront area. See House: Re- 
port No. 2081, 86th Congress, Second Session, 1960 at pages 36 
and 37, Appellant’s Brief. Further, the public stands to suffer sub- 
stantial financial losses in the event Agency is restrained from pro- 
ceeding expeditiously with its contracts, leases and construction of 
the decks. (App. 101-107) 
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This Court, in considering the same public interest question 
stated in Virginia Petroleum Jobbers Ass'n. v. Federal Power Com- 
mission, supra at 110, 259 F.2d at 925: 


“In litigation involving the administration of regula- 
tory statutes designed to promote the public interest, 
this factor necessarily becomes crucial. .The interests 
of private litigants must give way to the realization of 
public purposes.” 


CONCLUSION 


For the reasons expressed above, it is respectfully submitted 
that the District Court exercised sound discretion in denying Apel- 
lant’s request for preliminary injunction. We respectfully request 
this Court to affirm the order of the Trial Court denying the appli- 
cation for the injunction. 


Respectfully submitted, 
WILKES & ARTIS 
Norman M. Glasgow 


George H. Clark 
Whayne S. Quin 
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The District of Columbia Redevelopment Land Agency 
(RLA), appellee, presents this, its petition for rehearing, 
and in support thereof respectfully shows: 7 
I 


THIS COURT, WITHOUT BASIS IN 
FACT OR LAN, HAS DECLARED THAT 
RLA IS NOT ENTITLED TO THE 
PRESUMPTION OF EXPERTISE NORMALLY 
ACCORDED ADMINISTRATIVE AGENCIES 


This Court declared that (Slip Op. 8): 


no presumption of expertise, either in inter- 
preting or applying the statute, could appro- 
priately be given the RLA. We need not rely 
for that conclusion on our own estimate of 
the RLA's past performance, for, as we have 
shown, the legislature itself has responded 
to RLA's past interpretation and administra- 
tion of the legislation with severe censure. 
The general presumption that the agency has 
correctly discerned and implemented the intent 
of the legislature, would seem singularly 
inappropriate. 


on 


The only support cited for this declaration was a 
paragraph from a House Committee Report noting that in 1967 
none of the waterfront small businesses had yet been relocated. 
H. Rept. No. 115, g0th Cong., lst sess. 4& (1967). This will 
not support the declaration or the decision, for two reasons. 

First, the dissatisfaction expressed in the Committee 
Report is totally unrelated to RLA'S interpretation of the 
priority legislation in general and, more particularly, in this 
case. Consequently, that report affords no basis in fact or 
law for a declaration that RLA is not entitled to the usual 
presumption of agency expertise and the consequent deference to 
its interpretation of the statutes it administers. 

Second, reliance by this Court on the report amounts 
to taking conclusive judicial notice of what is, at most, an 
inference that might be drawn from the report. Granted that 
this Court may take judicial notice of the report itself, we know 
of no authority for taking judicial notice that an inference 
which might be drawn from such report is to be established as a 
fact. 

IL 
THE UNWARRANTED DENIAL OF EXPERTISE 
HAS RESULTED IN A SERLOUS DEPARTURE 


FROM ESTABLISHED PRINCIPLES OF 
ADMINISTRATIVE LAW 


It is beyond dispute that an administrative agency's 


interpretation of the relevant statutes and regulations is to 
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be given great deference and affirmed unless it is eleacty 
unreasonable. Bamberger v. Clark, 129 U.S.App.D.C. 70, 390 
F.2d 485 (1968); see also International Packers Ltd. v. Fed. 
Maritime Commission, 128 U.S.App.D.C. 55, 356 F.2d 808 (1966) ; 
Tallman v. Udall, 380 U.S. 1, 4 (1964); Holders of Option War- 
rants v. S.E.C., 346 U.S. 521 (1954); Bowman v. Udall, 124 U.S. 
App.D.C. 283, 364 F.2d 676 (1965). | 
This Court concedes that the interpretation of the 

statute is not free from doubt, since it is silent on, the issue 
(who should make the first offer), and that "ordinarily this gap 
of silence could be filled in by the exercise of discretion of 
the RLA as administrator of the Statute” (Slip Op. 8). Obviously, 
RLA's interpretation was not clearly unreasonable, aot does this 
Court say that it was. Consequently, RLA's determination would 
have been affirmed but for the denial of its expertise, di scussed 
in Point I, supra. This Court cites no authority for such an 
exception to the established principle of adninistrative law. 

We believe there is no such exception, for that would | introduce 


an entirely new element to the review of eaitecrative decisions 


and would effectively eliminate the basic principle. 
| 


IIt 
THE POSSIBLE RAMIFICATIONS OF THE 
DECISION ARE SERIOUS AND IT 
SHOULD BE RE-EXAMINED 

As we have already shown in Points I and II, supra, 
the decision is a departure from established principles without 
precedent. We now show the great harm to RLA's administration 
of its duties. Since the declared lack of expertise was in 
general terms and based upon the Committee Report's statement 
as to matters not related to the issue in this case, it may 


well be taken as extending to the entire structure of the agency. 


Consequently, each and every administrative decision which is 


not specifically detailed in the statute may be subject to de 


novo scrutiny in the courts. Even the regulations issued pur- 
suant to the Act, as well as their interpretation, would be the 
subject of de novo trials as to their wisdom. No agency could 
function adequately, if at all, under such a burden. In short, 
the decision suggests, and perhaps invites, a transfer of this 
particular agency's fumction to the courts. We are confident 
such a result was never intended. 
IV 
THE PROCEDURE DIRECTED BY THIS 
COURT WAS FOLLOWED IN SUBSTANCE 
BY RLA 
We do not, in this petition, attempt to fully reargue 
the merits. However, it is appropriate to note the substantial 


compliance with the now directed procedure. 


The question of who should have made the first offer 
is largely semantic and was first raised by Mrs. Ellis after 
suit was brought. RLA was prepared to tender Mrs. Ellis a lease 
(after public hearing) after she made a preliminary showing of 
ability in an offer, a showing which she acknowledged that she 
was willing and able to make in her letter of October 1, 1968. 
Whether RLA should have first made a provisional offer, required 
a showing of ability and an opportunity for the displacee to 
make a counteroffer, and then a final offer raises differences 
without distinction from the procedure actually followed by the 
agency because Mrs. Ellis was fully aware that an sii had 
been effectively made. | 

The Court held that Mrs. Ellis was not veniiven to 
demonstrate ability because RLA was not prepared to offer a 
site to her. This is incorrect because RLA was prepared to 
tender a specific site if Mrs. Ellis demonstrated ability to 
redevelop. In other words, RLA was following the procedure 
prescribed by the Court. In the face of this knowledge, 

Mrs. Ellis' failure to comply with RLA‘s procedures was in- 


excusable, and she was no longer entitled to a priority of 


opportunity. Superior Oil Co. v. Udall, ___ U.S.App.D.C. ; 
409 F.2d 1115 (1969).~ | 


1/ In addition, Mrs. Ellis was given additional opportunity to 
demonstrate an ability to redevelop. We believe an equity 
court can consider this additional opportunity, since it con- 
siders events after the filin oO. suit. Chapman v. Sheridan- 
Wyoming Co., 338 U.S. 621 (1950 This Court's criticism 0 
the Government's attempted use ue this peer was unjusti- 
fied on the record, as shown by JA 172-1 with which the 
Court does not deal. 


Gee 


CONCLUSION 
For the foregoing reasons, the petition should be 
granted. 
Respectfully submitted, 


WALTER KIECHEL, JR., 
Acting Assistant Attorney General. 
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Intervener-Defexdant’s Points and Authorities in Opposition to 
laintifi's Motion for Preliminary Injunction ...-.-+-see- 


Defendant's Points and Authorities in Opposition to 
Plaintiff's Motion to Strike ...---ececreereccerers 


Defendant's Points and Authorities in Opposition to 
Plaintiff's Motion to Amend Complaint....++seeeers 


-Hogates’ Opposition to Pleintiff's Motion to Amend Complaint 

Points and Authorities 2. ee ee eee reer reer rerecns 
efendent’s Proposed Order and Proposed Findings of 

Fact and Conclusions of Law ...-e-ecscererssccs 


Plaintiff's Opposition to Defendant's Proposed Order and , 
Proposed Findings ¢ Fact and Conclusions of Law ...- 


Defendant's Reply to Pleintiff's Opposition to Defendant's 
Proposed Order and Proposed Findings of 
Fact and Conclusions of Law ...--e+eeeerccrcecrce 


Judge Avbrey Robinson's Findings of Fact and 
Conclusions of Law ..ceeecereerercrerrsecrsee 


Judge Aubrey Robinson's Order of 5/14/68. ee ecceecccece 


Recommendation of Pretrial Examiner on Plaintiff's 
Motion to Amend Complaint .....sceercsceererccs 


Objections of Hogates’ to Recommendation of Pretrial 
Examiner on Plaintiff's Motion to Amend Complaint.....- 
Points and Authorities ...cececeeerercrrerercrcee 


Defendant's Objections to Recommendation of Pretrial Examiner 


Judge Gerhard Gesell’s Memorandum of 6/6/69 
in re Plaintiff's Motion to Strike... --+eececcrrrrrss 


Plaintiff's Notice of Appeal -.- eee eecercercessrcesree 


Plaintiff's Motion for Injunction Pending Appeal ..cescceees 
Points and Authorities ..-.eeee cesses crorrercrrs® 


R.L.A. Notice of Public Hearings ..--++s-eeceereers one 


Hogates’ Points and Authorities in Opposition to 
Plaintiff's Motion for Injunction Pending Appeal .. 


Defendant's Points and Authorities in Opposition to 
Motion for Injunction Pending Appeal. ..eecccee 


Supporting Affidavit of Joseph F, Canny ...-+--eeeee 


Judge Gesell's Order of July 9, 1969 Granting 
Plaintiff's Motion to Strike ...eeeeeeescerrsocrs 


Judge Corcoran's Order of July 10, 1969, denying Plaintiff's 
Motion to Amend the Complaint ...+s+ecerssercers 


Judge Corcoran's Order of July 10, 1969, Denying Plaintiff's 
Motion for Injunction Pending Appeal. ..cccecercecce 
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10 ATTACHMENT A 


DISTRICT OF COLUMBIA REDEVELOPMENT LAND AGENCY 


1420 NEW YORK AVENUE, N. W. WASHINGTON, D. ©. 20005 


June 7, 1968 fay 
Mrs. Sarkh E. is ; fs} 
“c/o Cy Ellis Raw iets 
-J101 E Street, NX. 
Washington, D. C. 


Dear Mrs. Ellis: 
I am pleased to enclese “ony of the Prospectus and 
the Developer's Kit foxy ote: es B, C, and D and 
ee rospectus ang Developer's 
emaining commercial 


arxing Sites Pes tar 
Kit initiates the dev 
portions of the Water 


t 
> p 
r 


elec 
ir 
~ As set forth in ‘ban Renewal Plan for Southwest 
Urben Renewal Project 2 these sites may be used only 
for the 


restaurants 

reteil seafood 

yacht clubs F 

retail, office and service establishments 
related to waterfront activities 

100-room inn (restricted to Sites D-1 and/or D-2) 
Parking (Sites P-i through p-5) 


Under Public Law 86-736, as amended by Public -Law 90-176, 
you are deemed to hold 2 priority of opportunity to lease so 
much of these sites "as may b¢ required for the construction 
of commercial facilities a% least substantially equal to the 
facilities .. ." from which you were displaced. 


However, Public Law 90-176 provides that "the priority 
of opportunity ... isa personal right of the owners of 
businesses displaced". In the event of the death of the 
owner, the spouse, if there is no spouse, the children of 
such owner shail be entitled to exercise such priority, but 
to no greater extent than the original holder. 


If you desire to exercise your priority, you are 
requested to submit an offer in t)c manner described in 
the attached Prospectus. If you co not desire to exercise 
such a priority, would you please «xccute the attached copy 
of this letter and return it in t cnclosed envelope. 


exrely, 


Executive Director 
I do not desire to exercise the Priority Rights granted 
me under Public Law 86-736, as amended. 


ngton, D.C. 
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- Sites B,C, D 


————eeeeeee> 
ROD NS 
Pet ee nme 


June 7, 19658 


Prospectus 
Sites B, C & D 
and 


Adjacent Parking Sites 


I GENERAL 


The District of Columbia Redevelopment Land Agency is 
pleased to offer for redevelopment Southwest Waterfront Sites 
B,; C and D (known hereafter as the "deck” sites) and five 
adjacent parking sites (known hereafter as the "Pp" sites), 

2ll as shown on Exhibit "A". These sites are located adjacent 
to the Washington Channel between 9th and 6th Streets, S. W. 
The approximate areas of these sites are as follows: 


“N 
Deck Sites 


B- 63,083 square 
C - 111,829 square 
D- 69,359 square 


P Sites 


21,158 square feet 
15,360 square feet 
12,620 square feet 
15,360 square feet _ 
26,665 square feet 


In accordance with the Urban Renewal Plan for Southwest 
Urban Renewal Area Project C, the deck sites are dual use 
sites. On cach of the deck sites the Agency will construct 
a continuous flood protection deck covering the entire site 
arez. The surface elevation of which will be approximately 
14' D. C. Datum. © The surface of the decks may be used only 
for restaurants, retai) seafood, yacht clubs, retail, office 
and service establishments related to Waterfront activities 
and a 100 room (maximum) inn. (restricted to sites D-1 and/or 


~2- 


p-2)* while the areas below each of the decks may ‘be used 
primarily fox SRDS are designed to carry the 
s for the uses permitted by 
the Urban Renewal Plan as well sales the necessary off-street 
loading. The P-Sites may be used only for covered vehicular 
parking. 
: This offering is made in accordance with Public Law 
86-736, eos Congress (74 Stat. 872) as amen ded by Public 
Law 90-176 which directs the Redevelepne t Land Agency to 
provide “he the owner or cwne of sny bus: 
GQisplaced ".. . mm the > bs. 
14th Street, 8S. Ye, existing southerly (oz westerly) 
building line of Maine Avenue, S. W., the nor therly line of 
Fort Lesley J. McNair at P Street, S. ¥., and the /bulkhead 
line esta plished pursuant to the Rivers and Harbors Act of 
1899 (30 Stat. 1151) as amend)ed, together with any land area 
—-extending Channelward from said bulkhead iine, "a priority 
of opportunity to lease . .-. so much of such real property 
lying channelward of the southerly cr westerly line of 
Maine Avenue as so relocated . ..., aS may bs required for 
the construction of commercial facilities at least substan- 
' tially equal to the facilities from which such busi.ness 
concern was so displaced".: . 
he deck sites (both surface ond below-deck areas) and 
the P-Sites are offered for lease for a term of 50 years, 
with four (4) 10-ycar and one (1) 9-year renewable options. 
Rentals for all sites are based upon a Reece € of the. square 
foot value of the land for the Reco use to which the 
land is put, plus an increment based upon the income derived 
from the particular use of the land. A detailed description 
of the rental schedule is sect forth in Secticn aie 


At the end of the 25th year of the 50-year term, the 
rental will be adjusted to reflect the then fair rentel value, 
but in no event shall such rental be less than that amount 
which the Agency shall be required to pay in pri incipal and 
interest on a 40-year lcan equal to the residual value of 
the land. At the end of the 50-year texm and each succeeding 
option period thereafter, the rentals will be Salested to- 
reflect the then fair rental value. 
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“EXHIBIT 


SOUTHWEST SITE PLAN 
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DPsscription of 


ss otherwise noted) 
s, including 3 typical 
or tho Developer's Kit. 
vay Llat slab with con~ 
apitels designed for 


Dsck ares - 250 lbs. per square foot 
Car ramps - 100 lbs. per square foot 
Garage floors - - 75 lbs. per square foot 
Pedestrian stairs . 

and ramps - 100 lbs. per square foot 


Toad Loads 


a. Actuel weights of structural elements of dock 
structures. : 
_b. Protective and finish slabs over veult, 
“pedestrian way, ramps ane truck service areas 
over membrane waterproofing. 
ec. 120 pounds per square foot of exterior wall 
for developers’ buildings. 


‘Colunn Lo2ds 


In ecdition to the deck londs, the columns have 
been Gesigned to support the following: 
Site No. Stories 
B-1 Tae 
B-2 - 3 
C-1 
C-2 
Cc-3 
D-1 
p-2 


The design lozds for the columns in addition to 
and dead loads of the deck axe: F 


Live Loads 


a. Building floors lbs. per squere 
b. Stairs end landings lbs. per square 
_¢. Roofs lbs. per square 
Dead Loads 

a. Building floors - 75 ls. per squearc foot 
pb. Partition loads - 25 ibs. per square ioot 
c. Roof loads - 50.1lbs. per square foot 


Column spacings generally axe 29’ x 30'. Sites 'B" and "D" 
are each served with a single vehicular ramp to the below- 
deck parking area. Site C is served with two such ramps. 

fhe location of vehicular ramps to the below-deck parking 
areas will be determined by the Agency in cooperation with 
the Developer. Pedestrian access (stairs and/or ramps) 
between the parking level (44' D. C. Datum), the) bulkhead 
level (/8' D. C. Datum) and the deck level (414' D. C. Datum) 
are provided in sufficient numbers 2nd locations! to meet 

D. C. code requirements. AdGitional stairs or ramps may be 
provided at the Redeveloper's expense, subject to the 
written approval of the Agency. 


In order to provide a continuous pedestrian walkway linking 
the public areas, no buildings or permanent structures ‘will 
be permitted within the westexly 20' of each deck. This 
area will be reserved by apprepriate provisions in the lease 
agreements as a public walkway and emergency vehicle access 
lane. 


A single common loading area will be provided on! the deck 
surface of Sites B & D. Two loading areas will be provided 
on the deck surface of Site Cc. Access to the loading areas 
will be provided from Water Street and should be located 
adjacent to the ramps to the below-deck parking areas. The 
size and location of these loading areas will be determined 
by the Agency in cooperation with the Developer. 


| 

The basic deck structure will include the Waterproofing and 
protective fill Slabs for all -exposed deck surface areas, 
including the 15" setback area from Water Street, the 20' 
deck pedestrian walkway, and all other deck areas not covered 
by buildings. In addition, the Agency’ will provide a decora- 
tive finish surface wateriai for the areas within the 15' 
setback and 20' deck walkways. The finish surface material 
used by developers within the exposed deck areas under his 
control should conform to the Agency's material, and will be 
subject to Agency approval, 


in the decks for the provision 
sercial structures, The 
of utility connections should 
ney prior to the submission of 
offer. 


y have to be reserved 
The size and 


to provide the 
Aisle widths 


fhe areas uncer t! 
meximum amount of 
(23') and size of 


in the Urban Ren 
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in Sites 5 and D. 
ed in Site C. 


coc O 


one-way Tramps 


fhe Agency will also provide as part of the deck 


structure (1) the waterproofing and protective fill 
Slabs for these ramps; (2) the ground floor slab; 
and (3) floor drains. Tre installation of electrical, 
ventilating and sprinkler systems is the responsibility 
; The size and location of these 
nlé be discussed with the Agency 
icn of the plans accompanying the 
ane stzll markings are to be 
elope. : 
Not more 
be utiliz 
stairs an my torage, etc. 
aisles and in #5475 are shown in the, Preliminary 
Deck Plans : t of the Developer's Kit. 


p-Site Parking Areas 


These areas are exclusively for parking, subject to the 
requirements of the Urban Renewal Plan. All parking on 
these sites must be "covered" whether one or two-level. 
The nature oz this cover is subject to review and. approval 
by the Agency. All parking must be provided with an all- 
weather, impervicus parking surface. ; 


Ii Planning Considerations 
The development of Sites B, C, and D and the P-Sites 
are subject to the lard use and building controls ‘specified 
in the approved Urban Rencwal Plan for the Southwest Urban 
Renewal Axca Project C and certain other building jconsidera- 
tions. Some of the criteria arc: 


A. Urban Renevel Plan (inclusive of 1 
by the Washington, D. C. City Coun 


Flood Protection Decks - 


“ | 
The Agency shall construct three continuous decks; 
one upon Sites B-l and B-2, a second on C+1, C-2 
and C-3, and a third on D-1 and D-2. Each deck 
shall have a surface elevation of not less than 
13.0 feet, nor more than 15 feet D. C. Datum. 
The area beneath such decks shall be developed 
for off-street parking. The Agency may dispese 
of rights to the development of the below+deck 
space together with or separately from the rights 
to the development of the space above the; deck. © 


- 


Uses 
-a@. Sites B-l and C-2 


i Yacht Club 

ii Restaurant 

iii - Retail Sea Food 

iv Other retail, office and service 

; establishments related to Waterfront 
: activities =" 

Vv Accessory uses necessary to permitted 
uses, including service Grives, parking 
and loading spaces : : 


| 
i - Restaurant 
di - Accessory uses necessary to pernitted 
uses, including service drives, parking 
and loading spaces —~ 


Sites D-l and D-2 
Yacht Club 
Restaurant 
Retail Sea Food 
Inn (not to exceed 100 units)* 
ther retail, office and service 
establish ments related to Waterfront 
activitie 
Accessory | 2S necessary to permitted 
syvice @rives, parking 


c 
Seo 
se 
>< 


Sites 


Parking, 133 2 s of garage structures 
‘which are above  ( all be enclosed with an 
architectural 


Coverage 


For B-1, D-2 -- 60% of each site. For 
C-1, C-2 ag gate coverage of not more 
than 60% of total gross “eA of the three sites. 
- For Sites P-1 through p-i except for easements 
and sctbacks--100%. 


dq D-2 - 35' D.C. Datum or two stories 
» C-3 and D-1 -1 - 50'. D. C. Datum or 
S , 
D. C. Datum or one story 


- no more than ‘two levels 


(2s canons Bs 5 
. not” to exceed fhe following: 


i - P-l, Pp-2, P-4, and P-5 - 8.0 feet above the 
level of the curd of Maine Avenue adjacent 
to the site ; 

4i - P-3 - 2.0 feet above the level] of the curb 
of Maine Avenue adjacent to the site : 


Off-street Parking 


For B-1, B-2, C-1, C-2, C-3, D-1 and D-2 to be provided 
at ratio of 1 square foot of parking area to each square 
foot of gross building floor area and shall be provided 
beneath the deck or on Sites P-1, P-2, P-3, P-4 and P-5. 


*the Agency is presently sceking an amendment to this provision 
-that would increase the maximum number of permissible units to 
159. 


6. Loading . | 


One loading berth for the first 20,00G square Teer 
th no berths reguirgd for less 
i. Buildings 
between 20,000 
gross floor 
while buildin 
gross floor. 


Setbacks 


a. Both sid 
Maine Av 


West side of Water Strect 
C-2, C-3, D-1 and D-2) - 


(However, 
r provisions 


the disposition agreex 
: structures 


S40 
ty Lt ee 


within 20° 
of deck.) 
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Other Provisions 


building beyord the 
for parking and lozéing 


All of the provisions of the Urban Renewal Piay sunmarizea 
above are set forth in detaii in the Urban Renewal Plan, a 
copy of which is inciuded in the Davelopdr's Kit. 


Parking 


Parking fox the uses perm: che Des ites will be in 
the areas beneath the decks an: > P-Site Auxiliary 
short-term parking will be prev ; A 

Parks 2 and 3. ; t 
parking arcas beneath the decks ar > the P-Saces shall be 
available to the gene var public a YY nor vx 

to the patrons of any parsicular estabiishgent oF tablish- 
monts. Parking ca ths p-Sites way yoo He on more than two 
Yevels and regardicss of levels utilized, mus» be covered 
with an appropriate architectural screen. All parkirg 

will be on a fee basis. : 
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Phasing 


ment of the entire Southwest Waterfront Area 
n to accommodate the orderly relocation of 
existing busi: es while at the same time permitting 
the cont ; nOVER or traffic. The preliminary 
phasing ule ased’on these objectives, is included 
1S ivate construction on the deck 
sites wi not ‘nee until the particular deck is 
> : - . 


substan 


‘It is the Agency's intention to complete that portion 

of Water Street and the bulkhead pedestrian walkway and 
parks adjacent to the Site on or before the private 
commercial development is completed. Direct access to 
the new Maine Avenue will also be available by that time. 


Objectives For Private Development on Decks 

1. Encourage hi intensity of Waterfront activities 
in accordan vp previsions of the Urban Renewal 
Plan. < 


Fecilitate the connections --~through the use of 
erchitectural details, walkways and landscape 
treetrent -- of the commercial Waterfront to other 
activities 2long the Channel as well as elsewhere 
in the renewal are2 and thus attract people’. 


Allow for views of the water from surrounding 
streets and development as well as from the new 
commercial buildings. A 
Design open spzces.within the commercial develop- 
mént to be arezs of interest and activity that 
augment the parks and other functions of the 
Yaterfront. : - 


Link public and pr 
coordinated surfac 


Svate areas through the use of 
e treatments. - 


Create buildings of recognized architectural 
quality thet reflect the uniqueness of this. 
significant location. 


Relate new devclopment to surroundings by careful 
attention to mussing of buildings, roof and wall 
plenes, scale, etc. 
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Coordinate individual designs so that 211 ‘construction 
blends into a unified and harmoni us development. 
| 


Establish an agreed upon range of appropriate materials 
in order to insure a high degree of permanence as well 
as to avoid unplezsant contrasts. | 


Screen avxiliary parking and loading areas in order 
to maintain an appropriate setting for the major 
commercial buildings. a i 


Waterfront Parks 


The Urban Renewal Plan provides for four parks to be 
located adjacent to each of the Waterfront deck sites. 
These parks will be at or about the same elevation as 
the adjacent deck siteS, so that continuous public 
access to the development sites can be maintained. 
The parks are intended as public open Spaces and are 
designed to enhance and serve the verall commercial 
nature of the Waterfront development. Direct) public 
access to the conmercial Structures from the public 
parks will-not be permitted without the express 

_written approval of the Agency. Emergency public 
exits onto the parks may be permitted. 


The Agency will provide access by means of stairs and/or 
ramps from the 20' public walkway along the bulkhead to 

the.deck and park sites. Connections petween the below 

deck garage and these levels will also be provided. 


Fine Arts Commission 


As. stated above, preliminary plans of the exterior 
designs of improvenents on the deck sites and P-Sites 
are subject to review by the Fine Arts Commission. This 
Commission is responsible for the control of ‘the appearance 
of private buildings facing specified areas of Washington. 
A copy of the Shipstcad-Luce Act is included in the . at 
Developer's Kit. Submissions to the Fine Arts Commission 
will be coordinated through the Agercy. | 
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IY Terms of Lease 


e pertir ; provisions of the lease 
eens to ne excee eted : prospective developer is set 
forth below: 


A. Description of Leased Prey perty 


2. 


i $9 


on the 

the thickness 
ston Channel to 

Water ’ 3 pe rents for insertions 

through deck wedeck si and the public 

grounc, and asenen or the westerly 

20' of the deck. ; 


etch OO 


Below-Deck Sites i sist of the area between 
Se Te ee a 
surface oi the gr the lower half of the 
thickness of the lus utility -easements 
throvgh public gr i Pp necessary through the 
deck and upon ths : ck. 
3. P-Sites - enti 

. and Vater Stre 


Texm 


The tern of Shall be 50 years with four (4) 
successive 10-5 ear 3 ; ara one (1) 9-year option. 


Rental 


Annuzl rentals have been established in accordance with 
the provisions of Public Law 90-176. Rentals will be 
based upon land v2lues which will vary for ‘each proposed. 
use in accordance with the following schedule: 
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Redetermination 


Rentals will be subject to recomputation on a periodic 
basis. Specificaliy, the rental may be redetermined at 
the end of the first twenty-five (25) years of the 
lease term and each ten ) year period thereafter. 
(43) years of the lease 

tern the ‘rent shall not be reduced below the amount 
required by Agency to pay interest and amortization 
on the loan entered ini 
the valuc of the land le . he redetermination 

J D accommo ished py hugenoendent, 
ppointed by the Agency, 


ner anda third selected 


+ Aas ea qoe % 5 
Oz YTeEntass Y S < 
qualified 2; eS 


ene appointed by the 
by the other two apprai 


Payment of Pi 


: - : “ . 
Each Redeveloper shall pay the pudlic charges assessed against 
the Property which is the subject of his lease. Such charges * 
will include assessnents for Jarnd, buildings, water, sewer, etc 


Vesting of Possession 


a 
Possession of the deck sites shall be vested in the Redeveloper 
within thirty (30) days after the Agency certifies that the * 
deck is ready for occupancy by the Redeveloper, but only after 

the Redeveloper secures Agency approval of corstructi.on plans. 

Possession of the beloy-deck sites and the P-sites will vest a% 
a tine mutually determined by the Agency and the Developer and 

shall be at such time so 2s to permit the Develcper to complete 
the improvements on the below-deck and Pesite areas by the 

date vhen the impreverents on the deck sites are completed, 


Deposit 


-of the Lease Agreement, 
shall make a good faith deposit in an ar 
the value of the land leased. 


“This deposit may be in the form of cash, negotiable securities 
bonds, or other similar obligations of the United States, or a. 
surety bond payable to the Agency, or any combination thereof. 


Upon the Agency's certification that the Improvements required 
by the Lease Agreemin® have becn completed, or earlier as . 4 
otherwise provided ir. the Lease Agreement, the deposit, togeth 
with any interest that it may have earned (though the Agency 
shall not be under any obligation to earn interest thereon) 
shall be returned to the lessee. . 


2 J minated by the Agency because 
3 form his obiigations uncer 
rfeit the deposit to the 


In the event the Leas 
of the lessee's failu 
the Lease, the lessee 
Agency as liquidated dar 


Preparation and Review of Plans 


Within thirty (30) days of the exec 
.the Redeveloper. will be ired 

Preliminary Plens and 0 
“and approval. , 

plan and ‘elevations 2 

plans wilh be reviewed he: y to devez whether 
they conferm to the p 2S5i0rs ewal Plan 
‘and the basic design objectives of the Southwest Water- 
front. Such plans will be desned approved by the Agency, 
unless rejected within thirty (30) days cf their receipt; 
but in_any event the Reteveloper shali secure the Agency's 
‘approval of the detailed Preliminary Plans and Outline 
Specifications no- later than sixty (60) days.after 
execution of the Lease. f : 


ter the Agercy's approval 
of the detailed Preliminary Plans and Outline Specificaticns, 
and _in no event later than one hundred eighty (180) ‘days 
after execution of the Lease, the Redeveloper shall subwit 
to the Agency for review and approval Final working drawings 
and contract specifications, and shsll secure the Agency's 
approval. of such final working drawings and contract 
specifications no later thar two hundred ten (210) days 
after execution of the Lease. i ; 


One hundred twenty (120) days af 
ar 


Pursuant to the provisions of the "Shipstead-Luce" Act, 

. no building pexmit will be issued until the District 
Commissioner receives S semmendation of the Commis- 
sion of Fine Arts. Accordingly, in order to avoid any 
delays at the final stages of the planning, within 
thirty (30) days of the Agency's acceptance of the offer 
Lollowing public hearing, the Redcyveloper will be required 
to submit the Prsliminaxy Plans submitted with its offer 
to the Agency for submission to the Commission of Fine Arts. 


Commencement and Completion of Construction - The Redeveloper 
WiLL be xoquired to commence Construction of the Improvements 
on the surface of the decks, within thirty-(30) days after 
completion of thé decks, The Redevelcper will be required 

to conmence construction of the improverents below the decks 
and on the p-sites within, 30 days of the vesting, of possession 
of these sites. Construction of ail improvements shall be com- 
pleted within three hundred sixty (360) days after commencement 

; aoa 


Lease Exccution ~ The parties will execute the Lease 
Agveoenent within thirty (30) days of the Agency's 
acceptance of the offer aftex public hearing. | 


fork Avenue, N. W., 
e offers submitted 
to a priority 
idlic Law 90-176 
Sfars received from 
t September 5, 19€8, 
respectus) will be 
stable-offer has 
offers 
ization net entitled 
until December 4, 
The 
and Agency reserves 
submitted hereunder 
y be considered 


B. Form of Ofier 


Offers may be suomittes arately or in combination 
for any of the fc 5 2S: 


“2, : :¢ (i.e., building site only) 
2. Below-Geck area G parking areca only) 
3. p-Sites (i.e., “ing area only) 


Offers made exclussveiy for parking should be for all 

or part ef parking areas (i.e., Sites Bor C or D, or 

Sites B and C ard D, or Sites B and P-1, or Sites B, 
>.C, and D and P-1 through P-5, etc.). Offers for parking 

ere not encouraged for less than one entire Site (i.e., 

Sites B, C or D). 

: Offers made for a combination of deck surface and below- 
deck arez must be for the entire -below-deck area of the 
site (e.g., Parcel B-1 plus ares below Site B). Offers 
for the joint developmen” of an entire below-deck area, 
by those redevelopers proposing development of less than 
the entire deck site are encouraged, The Agency reserves 
‘the right to condition its acceptance of an offer for 
less than an entire deck site, upon the joint development 
of the beloy-deck areas witn other similar offerors, 


29 
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The Agency is presently seeking an Anendsent ‘to the 
Urban Renewal Plan that would increase the size! of the 
inn permitted on Sites D-1 and D-2 from 100 units 
(presently allowable maximum) te 156 units. No 

other Plan controls afieciing the inn will be modified. 
Because of this the Agency will receive offers for an 
inn of up to 150 units. Such offers will not be 
accepted until the propesed i aapan is approved by 
the D. C. City Council, Brel 35 nt that the pro- 
posed Amendment is not so approve’, those eee oe 
making such an offex w! 

‘sixty (6¢) 

desire, or 


All offers must follow the attached Form of Offer and 
be completed in sufficient Getail to facilitate a com- 
prehensive analysis by the Agency. Offers must be 
‘accompanied by the foliowing exhibits: 


1. Statement of Public Disclosure - This forn which 

is included in the s Developer" S_Kit must be con- 
“pleted in order to satisfy local and federal 
public disclosure requirements. bie a! 

2. Statement of Statutory Priority - (if applicable) 
This Lorm wiich 28 creluded in “the Developer's Kit 
should be completed for the purpese of documenting 
the developer's right to the priority established 
by Public Law S6- 736 ard Public Law 90- airs 


Outline of P Drop 3 
Included in the Weve: : 


in order to provide ints 
cheracteristics of tke 


$4 


- This form which -is 
should he cempleted 
mnMAtS on the nature and 
‘ business operation. 


ra ts ey 


Financial Program - In erder t permit analysis of 
the financial reasibility cf the proposed Gevelopment, 
the developer should submit a completed Redeveloper's 
Statement of Financial Responsivbility (2 copy of this 
form is included in the Redeveloper's Kit), together 
with the following: 


ye 
i ~ Estimated development costs, detailed 
—<— 
construction costs, engineering and 
architectural fécs, financing costs and 
such other development costs as can be 


anticipated. 


ji - Proposed financing plan for the development 
detailing_source of equity_and mortgage funds 
and supplemented by such assurances | ‘regarding 
the availability ef financing as the applicant 
may ebtain. 


expense analysis in 
establish the continued 
the development. 


evaluation of the 
shell include 
7 the site is to be 
at 2 scale of 
following: 


By et 


09 Fa Me 


Leeation of bubiding on éeck 
zl elevations indicating exterior design, 
‘scaze 1" = 30"). 
n2l sections of the number 
Typical floor plan ‘ 
Outline specizications showing the type of 
m2ateri2is to be used in project. 


requirements may be modified in the case of 
es submissions only where preliminary plans 


scele of 1” = 30°) need indicate: 


> showing parking layouts and ‘entrance 
arivew2ys : ; 

elevations indi 
ané eclors (b 
Avenne) 


ing exterior design 
from Water Strect 


Good Feith Deposit 


Each offer snail be aceonpanied by 2 good faith deposit 
jn an emount equal to (a) % of the land value of the 
property or (b) $2500, whichever is greater, to guarantce 
thet the offer will not be withdrawn prior to the accep- 
tance or rejection by tre Agency in accordance with the 
terms of the offer. The good faith deposit shall be in 
the form of (2) cash or a certified check satisfactory 
to the Agency, (b) negotiable ponds or other similar 
obligation of the United States of America, (c) certif- 
icate of deposit satisractory to the sgcncy and made 
payable to the Agency, and (d) a surety bond in form 
and substance satisfactory to the Agency and issued 

py a syrety company cr. the list of surety companics 
approved by the United States Treasury for at least 

such amount. 


The good faith a 
liquidated dam 
offer prior tc 
Agency in ACCOYrdAaLes 
prospectus or rein 
Agreement $ 

offer with= : 
notificaticn, @ 

is accepted by 
accepted vpon t 
the Agency will, 


~ return the a 
j - apply the dé 
deposit requ 
apply the cer 
rent insialimen 
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All deposits will be om 
applicant whose offer is 


7. Copy of Pprovoses 
~ It is understosd 
ASS executed by the A 
is held in 
Code 5-706{c). 


Acceptance of offers 
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Non-priority Holéers 


: to a priority 

xw 90-176 180 
Offers — 

a acted upon 
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: ,_the- Agency wil 
nizations displaced 

tie ter the public ; 

accept trose offers still 


r-priority holders ws 
£ the offer or within 


is later. raerst a 
Gecision 2c : 


reviewable. 


Kit 
For Waterfront 


Additional inform re ary for the preparation and 
submission of offers h rte mbled in the form of a S 
Developer's Kit. The Eit he e following items 


supplemented by such adcsi . 3 t gency considers 
: y 


pertinent to the Aevelopment, of these Srv 


Exhibit A Location Map cutiining Sites B, C&D 
and Pp-Sites 

Deck Plans and Typical Cross-Section 
Urban Renewal Pian x 

Services Utility Details 
Weterircnt-Nazrins Site Plan 
Shivstesd-Luce Act 

Public Law 86-736 anc. 90-176 
(Priority Legislation) 
tex 


Exhibit 
Exhibit 
Exhibit 
Exhibit 
Exhibit 
Exhibit 


Form of Of : 
Statement cf Pubiic Disclosure | 
Statement of Financial Responsibility 
Stetement of Statutory Priority: 
Outline of Proposed Business | 
Leasé Agreensut 


Exhibit 
Exhibit 
Exhibit 
Exnibit 
Exhibit 
Exhibit 


Sridhar Admovaow 


- 


“Persons obtaining a Developer's Kit will 2lso receive such 
additional information and any modifications to this Prospectus 
as may be issued from time te time by the Agency. : 


Developer's Kits way be obtained upon request with a 
non-refundable fee, of $25,00, Requests should be addressed 
to William D. Comings, Reaivy isposition Officer, 1420 New 
York Avenue, N. W., Washing ton, 20005. Checks or money 
orders should be made payab 
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FORM OF OFFER 


District of Columbia 
Redevelopment Lend Agency 

1420 New York Avenue, N. W. 

Washington, D. C. 20005 


ATTENTION: Executive Director 


Gentlemen: | 
I, : | , on penal£. = : ’ 
(Name) ; (Name of Organization) 
ao hereby submit the following offer in response to the 
Prospectus issued by your office Ox eae lease and redevelop- 


ment of Southwest Washington weteone Sites B, Cc, ana D, 
. and adjacent parking sites (hereinafter referred to as the 
“pROSPECTUS") and made subject to the terms therein! set 


forth... > 


In accordance with the terms nal conditions set forth in the 

Lease Agreement enclosed herewith, I hereby offer to build 

and. maintain: , j . : 

a. Complete for deck surface development) 
on,_____s square feet of the surface of the deck 
structure on Waterfront Site __ identified in 
the prospectus; and 


(b. Complete for parking below deck) | 
| 


(Strike out the areas which are inapplicable.) - : 


On 63,08 
structure 
On 121,829 
Site Cc. 
f£ land beneath the deck 
Waterfront Site D; and 
sites.) 
are inapplicable.) 
of land identified as 
Parking Site Pj in the Prospectus. 
On 15,360 square feet of land identified 
Parking Site P92 in the Prospectus. 
feet of lend identified 
in the Prospectus. 
on identified 
Site Py, in the Prospectus. 
feet of land identified 


in the Prospectus. 


the Improvement own on the enclosed plans prepared by 


= = ; __, for the purpose 


of cor.ducting those -ivities described in the Outline of 


Proposed Business attached hereto. 


ZI have computed the arez of the property intended for each 


such proposed use wd its established Jand value as follows 


. 
> 


Use 
Large Restaurant 
Small Restaurant 


Inn & Restaurant 
(Small) 


’ Retail Shops 
Seafood Markets 
Yacht Clubs 
parking: B 

Cc 
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. 
_ Land Value 


Land Value : ize* . Per Use 


$6.00 
$5.25 
$4.12 


| $4.62 


$2.62 
$2.75 
$5.57 
$5.28 


$5.85 
$ .28 


_$ .71 


$1.28 
$ .71 


$ .85 


per sq. 
per 


per 


for a total established land value 


*jincludes loading and other areas attributable to each intended 


use 


Enclosed herewith and made a part of this offer are the following: 


1. Summary of developer's previous experience 


8 


2. Financial program for development, including: 


“as Estimated development cost 


b. Proposed: financing plan 


ce. Projected income and expense analysis 


to be Geveloped in a seale of 


feot, including 


gs 


ions showing the -type of materials 


listing the persons who 
this proposal. ee is understood 
information contained in this 
inspection. 
Qualificetions and Fi Responsibility 


Statement of Statutory priority 


Proposed Leese # reement. It is understood and agreed 
thet the parties will execute this agreement within 
thirty (30) days of ecce ptance of the propos=] by the 
Agency after 4 public Bale conducted pursuant to 
the provisions of D. C. Code 5-706(C). 


4 


10. A deposit (bond, certified check, Cena Catelos 
deposit or negotiable bone, as applicable) payeble 
to the Agency in the amount of $ . It is 
understood and agreed thet this Geposit is sub- 
mitted in accordance with the terms of the 
Prospectus and shall be forfeited 
there is @ violetion of the terms 
thereof. The amount of this deposit was computed 
on the basis of the greeter of (a) the land value 
established for the-property for which this offer 
is being submitted as computed hereinsbove, or 


(b) $2500. | 


We hope this proposal will meet with your approval ana would 


* I 
be pleased to furnish any additional information you may 


request. ° : i 


Sincerely, 


(Individual or Firm Neme) 
By: ee 
(Signature of Authorizea Official) 
| . 


ATTEST: 


(Title) 


ATTACHMENT GO 


DISTRICT OF COLUMBIA REDEVELOPMENT LAND AGENG 


1420 NEW YORK AVENUE. N. WW. WASHINGTON, DO. C. 
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cy notified all priority holders of 
cf Sites B, C, and D on June 7, the 
of the Sites B, C and D Prospectus. 
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If you are consicering a proposel for the redevelcr— 
ment of a portion of Sites B, C, or D, I would urge you to 
submit such a proposal prior to December 4, 1968, in cxdsr 
to take advantage of your priority rights. If yon are not 
interested in making a proposal for Sites B, C, and D, it 
would be appreciated if you yould sign the enclosed copy 
of this letter and return it in the envelope provided. 

. | 


I am available to answer any questions you may have. 


-XY do not desire to exercise my rights under Public Law 89-736 
and Public Law 90-176 for Waterfront Sites B, C, and D. 
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oun OF POLNTS 2 RIG AULHORITIES 


FOR PRELIMINARY LAGU Eee: 


Gisplaces fron the South. 

front Project atea by enactment of RP. Lb. £5-32 

Sec, 7-134, plaintifé 

Code, See. 9 

from the tine real pr 

'. for Leasing by de fonéant to make an offer to lease 0 much 

of said-.real property as may be required for tae cons pyuce 
“thon oF comer refal facilities at least su substantia uly equal 


to tho fac {lities from which plaintiff was disple ea. 


2. befendant's activitic aN 4 Of violate plain- 
~< . . 


ti fLf{'s priority rights. e fidavit of Sarah Siiis. at- 


tached to Replication for a Predir inary eone 


3, Defendant contends ‘thet plaintiff's statatery prior- 


ity of opportunity has expixeé and threatens to proceed to al- 
f f . 
locate to others property which plaintife conten as it has a 


‘gtatutery priority to lease. Sea dete endant t's "Pros spectus, ° 
‘Attachment B to Complaint. If defendant carries out its threat, § 


plaintiff will suffer i eparablo injury. 


Respecté fully submitted, 
|. 


“REST TDR. 
Attomey for Cy Bllis Raw Bar 
21990 Connecticut Avenues 
Suite 525 ae 
Washington, D. C. 20036 
Rated: ee 13, 1968 


[Certificate of Service Omitted in Printing] 
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OPPOSTVIO: 


the United States 
£ Colunbia, respectfully opposes 
plaintiff's motion for a preliminary injunction, and files 
herewith the affidavits of Ralph Werner, General Counsel of 
rclopment Land Agency, and 
fF Arnolé EH. i nior Project Di sctor of the Agency, 


hrough H, end its men randun 


DAVID G. BRESS 


United States Attorney 
JOSHEH R 
Assistant United States Attorney 


RATHAL LODEOL 


Assistant United States Attorney 


[Caption Omitted in Printing] 
MEMORANDUM OF POINTS AND AUTHORITIES IN 
OPPOSITION TO MOTION FOR PRELIMINARY 


NoUNCTION 


The District of Columbi 2 Redevelopment Land Agency (the "agency" 
defendant herein, is supervising tne redevelopment of the Southwest 
. Waterfront through urban reneva). in its role as administrator of the 
urban rene. program Tor the District of Columbia. Congress enacted 
legislation (D.C. Code Sec. 5-723, as amended) ("priority legislation 
which gave certain businesse that nad been displaced from the watcr- 
‘front a 180 day priority of opportunity to lease sites there from 


} 
‘the Agency to reestablish their businesses. Under authority of that 


57 
legislation, the Agency issued a Prospectus on June 7 1968 solicit- 
ing offers from such priority nolders. The Prospectus also contained 
> description of property available for leasing, tne terns and 
iconditions of the offering, and the procedure.the Agency would employ 


in acting upon offers. 


During the 180 day priority period tne Agency, in accordance with 
‘its prospectus, accepted an offer from a priority holder submitted 
waco the first ninety days of the period. in addition, several 
hes offers were submitted by persons purporting to ie priority 

| | 


‘holders and by non-priority holders prior to the expiration of the 


priority period on December 4, 1968. 


It is our position that the Agency's procedure and the Prospectus 


are valid, and that plaintiff, a priority holder, did not submit an 


1. The Agency had "real property..-available for 
for leasing" at the time the Prospectus was issued. 
: i s 
The property offered for leasing by the Prospectus issued by 


the Agency on June 7, 1968 was "available for leasing" within the 
meaning of D.C. Code § 5-723(b) (1968 Supplement). The tern 
"available for leasing" is a term of art in real estate and was 
used in that context in the statute. 

In real estate, property is available for leasing when a 
businessman, willing ‘to lease property, has all information necessary 
to enable him to decide and to make a commitment to lease the 
property, even though he will not take occupancy until some date in 
the future. In the present case, the preliminary plans for the 


Deck Sites B, C and D had been submitted and approved by the Agency 


ana were aveiladle +o the ¢t 
lessees as Exnipit B in the Develope 


essential information. 


roperty on this basis conforms to the 
customary practices of the realestate business. It is most common 
for lessees of new offices and commercial facilities to enter into 
leases for sp ee before the commence: + of construction of the 
Often, the 
execution of 


lender. 


g of issuance of the Prospectus in this case was such *¥ 
s of developers to be prepared 
. 
in conjunction with %: ing en of tne decks. The Agency could 
cause modifications i y f£ the decks that would be 
necessary to accomod i ran Tois advantage would 
be lost if the sites were not offered until the decks were completetee 
Furthermore, in addition to the preliminary plans for the 


Waterfront decks on Sites B, C and D, the Prospectus also set forth 


the preliminary scnedule for the construction of those decks, and 


stated the proposed schedule for the execution of the leases for the | 
sites, the submission of plans py the redeveloper, and the construct 
of the improvements oy the redeveloper. As 4ndicated in the Prospect 
the schedule for construction of the decks, the selection of the rede 
veloper, and the suomission of his plans are coordinated so that, if 
adhered to, the redeveloper would be in a position to commence % 


construction of his improvements shortly after completion of the 


decks. This coordination would serve the public interest in fosterin 


59 
redevelopment of the Waterfront as quickly ana as efficiently as 


possible. 


Moreover, such statutory terms as "available for leasing" must, 
of necessity, be given meaning by the Agency in the course of carrying 
lout its statutory responsivilities. Such determinations are within 
the expertise of the agency, which is charged with day-to-day adminis- 
‘tration of the.statute. ‘The execution of redevelopment programs 
would be severely handicapped by subjecting such judgments to judicial 
‘review. Aside from the plain reasonableness of the Agency determina- 


_ |tion, we submit that the judgment that property is available for leas- 
“ling 4s a matter committed to the discretion of the Agency and so not 
subject to judicial review. The fact that the administration of this 
statute is committed to agency Giscretion is gemonstrated, for 
example, by the provision that the priority holders qust make a 
idemonstration "satisfactory to the Agency" that they can carry out the 


te = H 
idevelopment plan. D.C. Code § 5-723(b). With reference to the 


| commitment of matters to the unreviewabdle aiscretion of an agency, 

see 5 U.S.C. 701(a); Luftig v. McNamara, __U.S.App.-D.C. ; 

'373 F.2a 664 (1967); Newman v. United States, Dy igissappepsco 
382 F.2d 479 (1967); Koptik v. Chavvell, 116 U.S.App.D.C. sry Tas 

301 F.2d 388, 392 (1963); Schilling v- Rogers, 363 U.S. 666, 674 (1960). 


Panama Canal Co. v. Grace Line, Inc», 356 U.S. 309 (1958). 
2, The Prospectus set forth appropriate require- 
ments for the submission of offers. 


Ne TT 


| 
| 
i 
| 
' 


The requirements set forth in the Prospectus are reasonable and 


necessary to enable the Agency to evaluate the prospective lessee's 
proposal to determine whether it complies with the priority legisla- 


tion, as well as with the D.C. Redevelopment Act of 1945, as amended. 


60 
For exemple, see D.C. Code 5-706(ad). This section deals with the » 
authority of the Agency to require such conditions in a lease "as 
the Asency may find necessary to carry out the purposes of" the Act; 
ana to include such terms as "sn its judgment will provide reasonabie 


assurance” of such matters as vhe financial and legal ability of 


the lessee or purchaser to carry out and conform to the plan. 


In reviewing orser 


Agency muse eveiuse he archi i ¢ the proposed improvemen 


a 


the econoaic feasibility oF the proposed Gevelopment, the legal and 
financial eoility or the prospective lessee to complete the develop-» 
ment and to maintain 4% in accordance with the urban renewal plan, 
the time within which the reGeveloper proposes to construct his 


improvements and the use to which tney will be dedicated. 


Te architectural plans are particularly important since the 
plans for improvements On tne deck sites are subject to tne approval 
of the Commission of Fine Arts under the "Snipstead Luce Act," 40 ev 


U.S.C. lel. 


_ The Agency cannot determine whether the redeveloper has the 
/legal or financial ability to conform its redevelopment to the urban 
jrenewal plen unless the prospective redeveloper indicates the propos¢ 


‘cost of the development, tne type of pusiness to be operated, the 


estimated income of the ousiness, tne source of financing, and the 
> t) 


‘redeveloper's legal structure. 

The requirements in the Prospectus for Waterfront Sites B, 
Cc and D are identical with those set forth in the Prospectus issued 
py the Agency on December 18, 1967, covering Waterfront Site E. 


The Agency has included these requirements in prospectuses on other 


61 
commercial and residential property developments prior to: and subse- 
quent to the issuance of the Prospectus on Waterfront Sites B, C 
and D. Tne inclusion of tnese requirements in the prospectus is 
consistent with obligations imposed upon the Agency by Redevelopment 


Act and by the priority legislation. 
| 


3. Plaintiff did not comply with the Prospectus, and 
the 180-day period has expired, so plaintiff no 
longer has priority of opportunity. | 
| 
As of June 7, 1968, plaintiff was on notice that the 180-day 
period for priority holders was running. Tne Agency has repeatedly 
., offered to assist plaintiff in the development of an offer. On 
: | 
November 22, 1968, the Agency reminded plaintiff that the period would 


lend on December 4, 1968. 


Plaintiff has indicated an interest in Site B2. Thus, on 
October 1, 1968, plaintiff informed the Agency: 


I hereby apply and at the earliest possible time will 
a submit plans for Site B2 in Area C, 1/ SW. Washingtonse+ 


‘In her letter of December 2, 1968, plaintiff's president expressed 


_ interest "preferably" in Site B2 and "secondarily" in sites Cl or C3. 


Bee was nothing to prevent plaintiff from submitting an offer for 


in compliance with the Prospectus. But plaintiff aid not do sO.. 
Plaintiff has not at any time submitted to the Agency any of the 


‘snformation or documents required by the Prospectus. 


Area C is not to be confused with Site Ce Site C, comprising Cl, 
ico ‘and C3, was offered in the Prospectus of June 7, 1968. Area C 
refers to the entire urban renewal project area formetly known as 
South West Urban Renewal Project Area C. PS 
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Plaintif? has > its priority because of its failure to act, 


and not because oz acti the Asency. The Agenc has made 
wo 


no eward or Site nourh offer has been made for that site. 


er for Site B2, which complied wit 


the Prospectus, ierts offer would have been considered along 


with other pr: tGers who nave made offers. 


inaction that which otner 


shrough compliance 


—Atderwe NAY Tote TSS rod, ast = 
noldeers aeve e =< On Lees 
eS 


be! 


It is obvious © -ntisfts letter of December 2, 1968 is no 


offer complying with %: i It. states merely: 


intention of 
as much as 14,000 squar 
ang secondarily of Sites Ci 

&5ency on or 

5 in any suite 
z uiléing in whicn we have an e 

at least $7 re available to our relocation on 
the Waterfr without tne SBA help to which we - 
are entitled, 4 ne finencial resources we need to 
perform our par s see under any and all conditions 
which may Lav priority nolders 
and lesses. 


Ould 0 
tv HO 


‘Tne requirements of the Prospectus are completely ignored. For 

example, pleintif? failed to provide facts concerning its financial 
of the financial feasibility of 

ithe proposed i I -s include estimated development + 

‘eo ' Sy & proposed financing plan detailing source of equity and 

m. .gege funds, and @ projected income and expense analysis. Pros- 


pectus, pages 18-19. 


Nor did plaintiff include preliminary plans describing, how the 


site is to be developed. Prospectus, page 19. In these and in other 
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respects, there was no effort to comply with the Prospectus. 


5 | 
Plaintiff did not show what it planned to do, how it planned to proceed, 


ana whether it could accomplish what it intended. It was impossibie 
to determine whether plaintiff had "the ability to Cry out" the 
general development plan. D.C. Code § 5-723(b) (Supplenent, 1968). 
Plaintiff "failed to make a demonstration to that effect ‘which [was] 
satisfactory to the Agency" within the 180-day period, and so 

"the priority of opportunity provided by this subsection [is] no 


| 
longer available" to plaintiff. oid. 


Plaintiff is not aided by its complaint about the provision in. 


-* the Prospectus that, 


within ninety (90) days of the date of this Prospectus, 
the Redevelopment Land Agency may elect to accept ofrers 
submitted by any business displaced from the Southwest 
Waterfront and enjoying a priority pursuant to Public 

\ Law 86-736, as amended by Public Law 90-176. 

This provision did not conflict with the priority of opportunity 
which the pricrity holders had as against the general public. They 
‘still had 180 days before anyone not a priority holder could make an 

offer. The provision was inserted in the Prospectus ito enable the 
Agency to the greatest extent possible to make modifications in the 
plans for the Waterfront decks that might be neceseaty, to accomodate 
ithe specific requirements of prospective redevelopers. In addition, 
‘leary submission by some priority holders would assist other 
priority holders in preparation of their own submissions, and would 
facilitate allocation of space among priority holders with a 
possible reduction in duplication of effort. Nothing in the statute 
denied the Agency the power to set up an orderly and expeditious 


procedure by which it might, within the 180-day period, pass upon 


loffers by priority holders. 


ity of the 90-day provision is 
underscored by the fact tnaav all priority nolders received notice 
that a public hearing wes to ve held on the offer received within thnq 
90-day period. ne hearing itself provided an opportunity to 


object to that 


_ offer. 


Moreover, the only avar vased upon an offer that was made 
during the first 9 ay period was for Cl and part of C2. That iss »« 
in fact, the only award that has been made to date for any of sites 

the Octover lst letter that it 


its letter of December 2; plaintif 


expressed primary interest There was nothing to prevent plaix 


tirf from filing an offer for B2 and being considered. Plaintiff ai 
not even make an offer for the site in which it was interested, and 


so plaintiff lacks standing to complain of the 90-day provision. 


Plaintiff did nothing, even though represented by counsel 
(not present counsel) at tne time or soon after the time the Agency 
issued its Prospectus, announcing the gO and 180-day periods did 
nothing when the Agency announced the hearing on Waterfront Enter- 


prises’ offer; expressed no 4nterest in Site Cl and C2 when the 


Agency was holding its hearing on Waterfront Enterprises' application 
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wt? made no objection to the award to Waterfront Enterprises. Not only 
does plaintiff lack standing, there is also a lack of equity in 
\ i 
plaintiff's objection to the approval of the offer of Waterfront 


| 
Enterprises, and in plaintiff's demand to ye considered a priority 


| 
holder. 
Kh. Plaintiff has failed to join indispensable parties. 


Plaintiff is seeking to upset the avard to Waterfront Enter- 


prises, Inc., and is seeking parity with those priority holders who 
have acted pursuant to the Prospectus (see Exhibit F to Arnold Mays! 
affidavit). It is obvious that all such persons are indispensable 

’ parties to this action under Rule 19 of the Federal Rules of Civil 
Procedure. Plaintiff's action plainly seeks to "smpair or impede” 
their ability to protect their interest, and disposition of this 
action in their absence would subject the Agency to the risk of in- 
consistent obligations by reason of the interest orf the absent parties. 


5. Plaintiff, in any event, presents no basis for the 
awarding of injunctive relier. 


Before a preliminary injunction can be granted, plaintiff 


. must make a strong showing of, inter alia, (1) probable success on 


the merits of its complaint, (2) the lack of serious adverse effect 


jon other interested persons if the requested interlocutory relief is 
| i 


2 

™ Almost a month after the 90-day period had run, plaintiff finally 
peck a letter, saying only this: . 
| 


I hereby apply and at the earliest possible time will 
submit plans for Site Be in Area C, S.W. Washington. 


Along with other priority holders 1 intend to challenge 
procedures being used in leasing sites along the S.W. 


Waterfront. 
| 
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ng or the paramount public interest by the 
Virginian Ry. V- 
Adams, 350 U.S. 1 (1955); 
eripos-Howard R2 dere .tions Commission 316 
321 U.S. 414 (194); Petroleun 
304 U.S. 209 (1938) 


+ 


clear that Plaintiff is unable 


senonstrates that plaintiff is unab 
Ste strong snowing of probable success on the 
merits in this cause, exvendec discussion on this point,is not 
necessary. we do note, nowever, the usual rule, here applicable, 
sougne mast be denied in cases that on 


at best. Virginie Petroleum Jobbers Ass'r 


eS SO Ee Dna 


v. Federal Power Commisson vore; Hall Signal Co. V- General. Rail- 


oe nt 


way Signal Co.» 153 Fed. 907 (2a Cir. 1907). 


It is plain that interested third partics would be adversely 
affected by interference with the Agency's progress with the redeveld 


ment of the Southwest Waterfront. This is true of Waterfront Enter- 


prises, Inc., whose unopposed offer, made in compliance with the 


Prospectus and the governing legislation, was accepted. It is also 
true of those priority nolders who did comply with the Prospectus. 
Finally, it is true of non-priority nolders, wnose offers may be 


considered after disposition of the offers of priority holders. 
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Finally, the public would suffer oy the granting! of tne injunctive 
relief plaintiff seeks. The expeditious development of the Southwest 
Waterfront will serve the interest not only of the affected businesses, 
Pee also of the residents of the Southwest area generally, and of the 
jelty at large. Deference to the public interest is particularly 
"appropriate here, where the Agency's procedure has afforded ample 
protection of all plaintiffis legitimate interests. 
| 


| 
With reference to the consiccrations discussed an this part of 


jour memorandum, we note the recent case of Udall v. D.C. Transit 
‘System, Inc., CA. DeC., No. 22,032, July 30, 1968, ____U.S.app.D.C. 


A F.2d >» where the Court reiterated the require- 
iment that a preliminary injunction must rest on 2 convincing presenta- 
thon, and where the Court held that a preliminary injunction 


. ‘must, too, eventuate from a careful consideration 
of all important factors of relevance, not the least 
of which is the public interest. 


CONCLUSION 


For these reasons, defendant respectfully sudmits that the 


| 
motion for a preliminary injunction should be denied. 


Tcconen 


soa 


JOspby NZ HANNON 
ASE tant United States Attorney 


Li llar ilo 


NATHAN DODELL 
“Assistant United States Attorney 


[Caption Omitted in 


FFIDAVIT 


Application for preliminary 
Ellis, the Complaint, and 


as 
ecclon. “ 


3. On the morning of December 2, 1968, Arnold Mays, Senior Project 


Director of informed me thet he had met with Mrs. Sarah 
er, on Novéniber 27, a 
letter from Mrs. Ellis 
would be Gelivereé to the Agency on Decenber 2, 1968, protesting 
the manner in > Agency hed offered the Waterfront Sites B, 
C end D for <i for an extension of a priority . 
2eys to ellow Mrs. Ellis to submit a steneeh for ee 
romptly @ that discussion with Mr. Mays, I 
telephoned Mx at his office to discuss the matter of his 
meeting wi Mr” M33 e whether the Agency could extend 
the priority period for 90 days. I told him thet we could not’ do 
that since the petoa wes set by stetute and that Congress alone 
had authority to extend the Dtomiey, period. I stated that we had 
similerly parses to extend riority period relating to the 


offering on Site = 


4. Mr. Webster elso stated thet Mrs. Ellis was contemplating 
instituting an ection egeinst the Agency to preserve her priority 
rights and thet he wented to be sure that she exhausted her 


69 


administrative remedies before commencing such én Seen e es He 


said that she was sending a letter that day to serve as compliance 


with the E CeoC Tee administrative requirements. I told him at thet 


ooo . 


time that in order to comply with the Agency’ s requirements, Mrs. 
Ellis would have to submit an GeECE meeting all the eee 
of the Prospectus. since the priority period would eire on 


Deceniber 4, 1968, it seemed questioneble whether Mrs. Eliis 


could comply with the requirs ements of the Pros 

date. I told Mr. Webster that Mrs. Ellis might wish to meet 
-with Mr. Rulon, 1 President of Waterfront Enterprises, inc., for 

the purpose of participating in Phase II of weterfront mnterprise, 
Inc.'s proposal for Site C. Phase II of that proposed covers the 


i 
remaining portion of deck Site C-2 and all of C-3. 


5. A copy of Mrs. Ellis' letter dated December 2, 1968, ac Mr. 
Neville Miller, Sees of Ene Board of Directors of =e Sagencys 


was hand- dolvezcc a my office the efternocn of December 2, 1968. 


6. in my. Cones with Mr. Nebere I eanered the aoe offices 


of the Agency to help set up a meeting between Mrs. pilis and Mr. 


Rulon and their espe Ne attorneys, Mr. Webster and Mr. Thomas 
Jackson. I offered the Agency's Board room as @ meeting SEECs 

_ even though as I told Mr. Webster, it was in truth, : meeting ae 
. between Mrs. Ellis and Mr. Rulon, and the Agency was, not -a patticipant. 
Mr. Webster confirmed that that was also his uriderstanding, and 


the meeting was held at the Agency on the afternoon of December 3, 


1968. 


: Lagan 
‘9. On December 3, 1968, after the meeting with Mr. Rulon and his 


attorney, Mr. Jackson, attended by Mrs. Ellis, Mr. Webster Mr. Mays, 
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Deputy Executive Director for Development of the 
met with Mr. Webster and Mrs. Ellis in my office. 
Mr. Canny and Mr. Mays were also present. At that time, I told 
Mr. Webster end s. Ellis that the letter of December 2, 1968, 
4 ments of the Agency's Prospectus 
isletion (D. C. Code 5-723 as amenged) or 
to the Agency's enablin tute, the D. C. Redevelopment Act of 
amendei (D. C. Code 5-701 et seq) ; I pointed out that 
the letter failed to state what facilities Plaintiff intended to 
construct and operate, sn estimate of the development cost, 4 
schedule of construction and essential information such as an 
“estimate Of income end expenses so thet there was no adequate 
intiff to which she could be bound. I told Mr. 
Webster the srity legisletion reguired that Mrs. Ellis 
demonstret: i sfactior the Agency her ebility to 
conform to uirem 1e Urban Renewal plen for 
_ Southwest Uzrber trea C. I said this required 


5 


at leest substentiel complience with the reguirements of the 


Prospectus by December 4, 1968. I stated thet if Mrs. Ellis 


intended to exercise her priority by December 4, 1968, it was 
essential thet Plaintiff submit architectural plans, development 
cost estimates, construction schedule and other documentation 
required to be submitted with the offer and identified as 
enclosures in the form of offer set out in the Prospectus. I 
also 2dvised Mrs. Ellis that she could similarly invoke her 
priority for any other portion of C Deck, Waterfront Sites B 


or D by Deceniber 4, 1968, if she submitted the above mentioned 


material. required by the prospectus. 


oe 


7) 

“®8. Mr. Webster anda Mrs. Ellis stated that since it wes so late, 
they would not submit an offer containing such materiel by 
December 4, 1968, put would. attempt to work out 2, iet ter. of 
intent with Waterfront Enterprises, Inc., on phase It oe its 


proposal. .« 


9. On December 5, 1968, Mr. Webstér informed me thet Mrs- Ellis 


would not enter any kind of agreement with Mr. Rulon. 
[Verification Omitted in Printing] 


[Caption Omitted in Printing] 
AFFIDAVIT OF ARNOLD H. MAYS 


1. = am Senior Project Director of the D. C. Redevelopment Land 
‘ Agency, Defendant in the above captioned action, and in that 
| capacity, I am responsible for administering ‘the eee cetormant 


of the Waterfront in Southwest . Urban Renewal project Ares Cc. 


I have been Senior Project Director of the Agency since July 
1967. From September 1961 to September 1963, I was an: attorney 
‘for Regional office Number One of the Housing and Home Finence 
Agency, and in that capacity, I was in charge of the legal 
- review of proposed agreements concerning, ‘the sale or lease os 
real property by local public urban. renewal agencies within that 
Region, which covered New York and the New Englané states to 
public or private redevelopers for redevelopment in accordance 
with urban renewal plans. From September 1963 to october 0 A 
z= was self-employed as a Consultant. to local public agencies 
on the disposition oe land for redevelopment in their urban - 


‘renewal ‘project areas. From November 1964 to guy 1967, I was 
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Urban Renewal Administrator for the City of New Rochelle, New York. 


v 
In that capacity, I supervised the urban renewal program of that” 


city. On the basis of my expentence, I am thoroughly familiar 
with the disposition of land for redevelopment in urban renewal 


ry 


areas and with real estate practices relating to such dispositions 


I have read and am familiar with the Application for preliminary 
Injunction, the Affidavit of Mrs. Surah Ellis, the Complaint, 


Filed by the Plaintiff in the above captioned 


4. As Senior Project Director at the Agency, I supervised the 


preparation of the Prospectus for Waterfront Sites B, Cc and 

D and adjacent parking sites P-1 through P-5. ‘This Prospectus , 
-was approved by the Executive Director and the Board of Directors 
of the Agency and was distributed to the priority holders and 
made available to the public on June 7, 1968. A copy of the 
Prospectus and the transmittal. letter are attached hercto as 


Exhibit A. 


The aforesaid deck sites and porking sites were offered by the 
‘ Agency for ‘redevelopment “nee the Waterfront ‘priorsity legisla- 
tion PL 86- (36 as amended by PL 90-176 (D. C. Code 5-723, 
1967 edition, as amended by Supplement I, 1968). The real 
property offered pursuant to the Prospectus consisted of the 
Jand within the deck sites, the decks and atr rights on cach of 
_ the deck sites Sy and the lond within the parking sites. About 
the end of June 1968, I held two mectings with priority holders 


to discuss the offering covered by the Prospectus. One of those 


73 | a 
meetings was with six. priority holders; the other meeting was 


with the plaintiff, Mrs. Sarah Ellis, and her attorneys. Mr. Forres 


——-~--- ———— 


Finley. At both meetings, I stated that the offer was beings 
made at that time to facilitate coordination ‘of the construction 
of the decks with the development ‘of the plans by redevelopers 

_ for Smprovenents to be constructed upon the completed decks. I. 
eso discussed with Mrs. Ellis and her attorney ‘the various 
documents required to be submitted under the Pro spect us and the 
manner in which the Agency would process proposals received. 
Mrs. Ellis and her attorney, Mr. Finley, did not protest the 
offering of the real property at that time nor the manner in 


which the Agency would REOCEES the proposals received. 


The Prospectus was issued at the time the Agency dcemed the 


property ' "available for leasing. M 
See is “available for leasing" an renal estrte when n prudent, 
reasonable businessman, willing to lease specific property, has 
‘all information necessary to onable hin to decide and made rn comnit- 
ment to lease such property, oven though he may not be able to take 
occupancy or othorwise enjoy the use of such property until some 
date in tho future. Although the nbove described property was not 
thon availablo for immedinto occupancy and construction, it was 
Bonctnoloss available for leasing in the sense that A ‘willing essee 
had ox could obtain nll information reasonably necessary to make a 
‘docision to submit a proposal, at that time, to lease such property 
or part thoroof. Such information was. provided by the Prospects 
and tho Developer's Kit. As set forth in the Prospectus, the 
proliminary plans for tho Dock Sites B, C and D were: | made available 


by the Agency to the priority holders and other sntoractive lessees 
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The offering of such property on this basis conforms to: the 
customary practices of the real estate business, and is con~ 
sistent with other property offerings by the Agency. It is 
conmon for Pe sees of new office and commercial facilities to 
enter into “Leases for such space prior to the commencement of 
construction of the structure in which the facilities would 
be. located. In fact, the execution of such leases is very often 
rerequisite to 2 commitment by ®& lender of funds to finance 
the construction of the structure. For exanple, developers of 
commercial shopping centers ordinarily do not obtain such 


commitments or commence construction until they have entered 


lease agreements with prospective major tenants of those 


facilities. 

In addition to the preliminary plans for the Waterfront decks 

on Sites B, C and D, the Prospectus 2180 set forth. the pre- 
liminary schedule for the construction of those decks and stated 
the proposed schedule for the execution of the leases for the 
sites and the submission of plans by the redeveloper and the 
construction of the improvements by the redeveloper. As indi- 
cated in the Prospectus, the schedule for the construction of 
the decks and the selection of the redeveloper and submission 

of his plans are coordinated so that, $2 adhered to, the 
redeveloper would be in a position to commence construction of | 
bis improvenents shortly after completion of the decks. . This 

- coordination would serve .tho public atorest in fostering 
redevelopment of the Waterfront as quickly and 23 efficiently as 
possible. In addition, it would assist each of the individual 


redevelopers on the Waterfront by allowing the redevolopors 
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to coordinate tho development of their plans and construction 
of their buildings, and to comence peration vith the least 
amount of ieonvantionce duo to neighboring construction, 
9. The Prospectus specifies that "within ninety (90) days’ of the 
: Sete of CES Prospectus, ue RECOV Land Bgeoy may elect 
to: mato offers subinitted by any business displaced ‘from the 
Southwest Waterfront and enjoying a priority pursuant to 
Public Law 86-736, as amended by Public Lew 90-176, " -This pro- 


vision was eserted in the Prospectus to enable the Agency to 


the greatest extent possible to make modifications in the plans” 


for the Waterfront decks that may be necessary to accommodate 
the specific meriremenes of prospective redevelcpers. This -— 
would serve not only the Agency interest in completing the 
‘Waterfront decks at an early date, put it would aliso serve the 
interest of priority holders who intended to submit offers for 
deck sites. Such priority holders would be able ‘to coordinate 
the preparation of their plans with the preparation of the deck 
Een and thereby comprece the design and. construction of their - 
facilities. ina more timely and efficient BOERS 

10. As of the end Of such SSS! period, Septenber 5, 1968, are 
agency had received only one offer for any of the; sites- That 
offer was received anor Waterfront Enterprises, Inc., and is 
described in the papers submitted by the plaintifé SBE: is ecscnes 
hereto in part as Exhibit B. The SSS submitted, “359 Waterfront 
Enterprises, Inc., required modifications in the Waterfront deck 
ZtOr that site, and the Agency was able to revise the plans for 


the decks to meet such requirements. 
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The Agency scheduled a public hearing on Phase I of that proposal 
o 7 


as Gescribed in Exhibit B hereto. On September 24, 1968, the 
Agency sent written notice to each of the, priority holders : 
[Including the Plaintif notifying them of the time, place and 


purpose of the hearing. A copy of that letter is attached as 


Exhibit C hereto. On October 1, 1968, Plaintiff wrote the Agency 


that "I hereby apply and at the earliest possible time will - 


Alon 
with other priority holders I intenG.to challenge procedures 
currently being used in leasing sites along the S.W. Waterfront." « 


é : - Sal opie eae 7 
This letter is attacnea es Exhibit D hereto... 
i a : Le 


y * oe 


12. The pedlic heering on Phase 1 of the Waterfront eee ier Inces 
offer was Guly held on October 2, 1968. plaintiff, Mrs. sara p11 
| was present at that public nearing but aia not protest the propose 
awarding of the site to the offerer. The proposed lease agreement 
with Waterfront Enterprises, Inc., was available for public. « 
inspection at the nee No other person at the hearing object 
to or opposed the offer submitted by neeenacont Enterprises, Inc. 


- 


One weex after the public hearing on October 9, 1968, the Board 
of Directors of the Agency accepted Phase I of the offer and 
awarded that site to waterfront Enterprises, Inc. Plaintiff did | 
not appear at that meeting and did not protest the award orally’ 


er in writing. 


larea Cc refers to the entire Urban Renewal project Area formally 
known as Southwest Urban Renewal Project Area C. 


’e 
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On November "22, 1968, the Agency wrote to, all the priority holders 
| 5 
| 


i who. had not yet submitted proposals enn chem that the 
priority period would expire on December ae 1968. A copy of ‘that : 
’ Jetter is attached hereto as Exhibit E, A copy of this letter 
was_ sent to the Plaintiff. ~ ee - fates _! : eee eS 

sis | : 


. on November 27, 1968, I met with plaintiff, Mrs. Sara Ellis, and 
hes attorney, Mrs Donald Webster, and at that meeting Plaintiff 

i for the first time specifically oppes sed the aw warding of the site _ 
movenes by phase I of the Waterfront Enterprises, Inc. proposal. 
plaintifé also stated she would submit her protest to the Agency 
can writing. “whe Plaintiff's letter dated pecenber 2, 1968 to the 
Agency is attached to the plaintif£' s ‘pleadings. — “However, as - 
indicated “poth, in her October 1, 1968 letter (panic D) and in 
her December 2,,1968 letter the plaintiff was. primarily interested 
in Site B2 and not the site awarded Waterfront enterprises, Inc. 
The December 2, 1968 letter from. the Plaintiff to the Agency 
(attached to the Plaintiff's Complaint as Attachvent E) does not 
.conform to the requirements of the prospectus. The Plaintiff 

has not at any. time submitted to the Agency any of the information _ 
or documents required by the prospectus. The requirenents set . 
‘forth in the Prospectus are reasonable and necessary to enable - 
the Agency to evaluate the prospective lessee's proposal to 
determine whether it CO oe with the priority legislation ant 
with the requirements of the Ze c. Redevelopment Act of 1945 as. 
amended. In reviewing offers " submitted by prospective redevelopers, 


the Agency must evaluate the architecture of ete peorose improve- 


ments, the economic feasibility of the proposed | evelopment, the . 


ability of the prospective lessee to complete 
to maintain it in accordance with the urban 
renewal plan, the time within which the redeveloper proposes to 
onstruct his improvements and the use to which they,will be 
e other matters which the Agency must consider 
but the above described are the minimum 
getermine whether the redeveloper has 


of his ability to carry out so 


plan as is covered by the area which 


s to lease. The architectural plans are particularly 


important since the plans for the improvements on the deck sites 
aré subject to the approval of -the Commission of Fine Arts under 
ce Act" 40 usc 121. In addition, sec. IlI7D (P.- 10) 
of the Agency's Prospectus (Exhibit, A) established certain design 
opjectives for the private Gevelopment on the decks. The prospectus 
(Pp. 3) statec that wpedevelopment_proposals shovld conform to the 
Djectives.” Amond these objectives was No. 8 - 
"Coordinate indivic Gesigns so that all construction blends 
into a unified end harmonious @evelopment." Therefore, it is 
essential the prospective lessee submit preliminary architectural 
plans in timely feshion as called for by the Prospectus. 
Further, the Agency cannot dGetermine whether the redeveloper 
has the legal or financial ability to conform its redevelopment 
to the urban renewal plan unless the prospective redeveloper 
indicates the proposed cost of the development, the type of 
‘business to be operated, the estimated income of such business, 
the source of financing and the redeveloper's legal structure. 


The Agency requires this information to be submitted with offers 


719 
from prospective redevelopers not only in the case of Waterfront 


decxs B, C and D, but in other Gevel opine as well. The re- 
quirements in the Prospectus for B, C and D are identical with 
those set com in the Prospectus issued by the Agency on 


' Deceittber 18, 1967, covering Waterfront Site E. In addition, the 
< | 


. Agency has included these requirements in prospectuses on other 


commercial and residential property developments prior to and 


: subsequent to the issuance of the Prospectus on Waterfront. Sites B, 


Cc and D. 


AS stated above, Plaintiff did ‘not submit an offer! in accordance 
~“ 


‘with the priority legislation for any of the Waterfront sites 
_ prior. to the expiration of the priority period, pecenber 4, 1968. 
_ However, prior to expiration of the priority period the Agency 
aic receive a number of offers from persons who purported to be 
priority holders end from non-priority holders covering all of the 
sites (including ‘site B2 in which Plaintiff expressed primary — . 
interest) offered under the Prospectus except the site awarded to 
‘Waterfront Enterprises, Inc. A list of such Stfers | is attached | 
hereto as Exhibit een: believe that there are non-priority 
holders who intend to submit offers on the sites now that the 
. priority period has expired but are awaiting aisposition of the’ 
offers received thus far from priority holders before submitting 

. ) : 


GS own offers 


If the Plaintiff had manne an ‘offer for a site in which | she ~- 
was interosted pofore the expiration of “the prigrity period, it 
would have been considered by tho Agency: “On Decenber 3, 1968, 


Plaintiff stated that sho had not’ commenced preparation, of an 


Ne) 
offer. Plaintifi also stated that sho would not prepare an offer 
but would work with Mr. Watson Rulon - Presidont of Waterfront . 
Enterprises, ~ in an attempt to participate in Phase II of 
the Istter's proposal (Seo Bxhibit B). In July and August, 1968, 
I personally contacted Mrs. Ellis to find out whether she was 
considering 2 propesal and whether the Agency could meenint her. 
She volun toored no information on these eccesions. Despite 
this, the Agency is still viliing to assist the Plaintiff in 
her efforts to develop such an offer. 
Some of the offers listed in Exhibit F were Submitted by small /, 
businesses which I believe are comparable in size. to the Piaintifs 
‘if the Plaintiff's epplication for an injunction is granted, all 
the offerors, priority holders and non-priority holders alike, 
who have submitted offers thus far will be substantially Ensue 
Non-priority holders who have not yet submitted offers but intend 
to do so also will bo injured. 
Tho Agency has a timetable for the development of the Waterfront.” 
The nost recent phasing study prepared in November, 1968 is 
attached es Exhibit G. This timetable has been carefully worked 
out. It assumes expoditious selection of redevelopers so that 


: their plans and the construction. of the decks can be coordinated. 


Any interference with this tinetable vould necessarily delay 


_the redevelopment of the Southwest Waterfront. Such development 7 


hes been a matter of great concern not only to tho affected 
businesses ‘but also to the entiro Southwest community and | 
the “city at eC It is in the public interest that the 

“ project be’ co: spleted as c00n as poser 


[Verification Omitted in Printing] 


Govr Ex ‘D | 
1011 E Street, N.W. 
Washington, D. C. 
October 1, 1963 


Mr. Thomas Appelby 

Executive Director oe 

D. C. Redevelopment Land Agency 
1420 New York Avenuc, N.W. 
Washington, D. C. 


i 


° | My dear Mr. Appelby: 


! I hexeby apply and at the earliest possible tim 
| 411 submit plans for Site B2 in Area C, S.W. Washington. 
Along with other priority holders I intend to 
challenge procedures currently being used in leasing sites 
along the S.W. Waterfront. = : 


— 


Sincerely yours, 


(Mrs.) Sarah E. Ellis 
Cy Ellis Seafood Restaurant ~~ 


‘Gout exh € 
DISTRICT. OF COLUM SVELOPMENT LAND AGENCY’ 


WASHINGTON, 0D. c. 20005 


yaad NEW YORN AVENUE, SW. 
November 22, 1968 
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relief can 


be granted. 


offer in accordance with the 


oak 


Agency's Prospectus with ne priority period, and therefore | 


its priority expired on December k, 1968. 


Te matters of which laintiff complains are committed to 


unreviewadle Agency discretion; moreover the Agency has not abused ° 


ts discretion in regard matters complained of. 


Plaintiff? is barred oy lacnes. 


Pifthn Dezense 


= 


Plaintif? has failed to join indispensable parties. 


Sixtn Defense 


Plaintiff's compleint lacks equity, because plaintiff failed 


to timely (1) object to the Agency's proceedings in this matter; 


(2) express an interest in Site C 13 (3) submit an offer in accorday 


with the Agency's Prospectus. 
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Seventh Def .nse 


Plaintiff has, in effect, had an enlargement of tame of 99 
days from December 4, 1968 to submit an offer. Plaint irf did 
submit an offer, on March 13, 1969, to which the Agency applied 
the standards that it applies to offers submitted by priority 
holders, even though plaintiff's priority expired on Decenber 4, 


1967. 


Eighth Defense 


Answering the numbered allegations of plaintiff's complaint, 


' \d@efendant states: 


| 
| I. Lacks knowledge or information sufficient to form 
lpelief as to the truth of the allegations ‘contained in the first 
isentence of “paragraph I. Admits the remaining ellegetions in 


lparagraph I. 3 : 


If - III, No answer is required to paragraphs It - iii, 


since they allege conclusions of law. 


Iv. Admits the allegations Conse in the first sentence 
lof paragraph Iv of the complaint. No answer is required to the re- 
| maining allegations of paragraph IV, which purport to paraphrase 


iprovisions of the D.C. Code; but, if answer is required, defendant 


denies such allegations. 


Vv. Denies the allegations contained in paragraph Vv; except. 
admits that defendant issued a notice and Prospectus, dated June 7, 
1968, advising plaintiff and other priority holders that certain 


real property on the Waterfront was available for Leasing, and 
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invited plaintifr u priority holders to submit offers 

for such real property; that on October 9, 1968, defendant awarded 
Waterfront Deck Site C-1 and a portion of Site C-2, and certain 
perxing areas, to Waterfront Enterprises, Inc., subject to con- 
currence by the U.S. Department of Housing and Urban Development ; 
and thet by notice issued on November 22, 1958, defendant reminded 
plaintiff end other priority holders that the priority would expire 


, Lael 
on December 4, 1905. 


VI - VII. Denies the allegations contained in paragraphs 


i Vir. 


VIII. Denies the allegations contained in paregraph VIT 
except + defendant received Attachment E to the Complaint 


nes not granted any of plaintiff's requests con- 
& Ne 


IX. Denies tne alie ega sions of paragraph IX, except adini.ts 


thet defendent contends + dleintiffts rights as a priority holder 
expired on Decemoer 4, 1968, and defendant intends to act upon 


proposals submitted on or before December 4, 1968, vy otner nriority 


holders. 
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AFFIDAVIT OF JOSEPH F. ANN 


oe 


a am the Deputy. Executive Director evelopsent) of ‘the DiCie 


Redevelopment Land. agency, BEsCas ant in the above-captioned 


‘ss 
action, and make this Affidavit in TEES ERE! to Plain EEE S 


Application for a Preliminary Injunction. 


5 


Among my official duties, I am charged with overall responsi- 


bility within the Agency “for the development © 


Area in Southwest Urban Renewal Area Project hacare and as such; 


fT am familiar with the facts and pe eietances relating to 


this action and have read the papers BENET filed in this 
action. 

For the reasons ‘stated in this Affidavit, unless there is an 
early’ decision favorable to the agency on “pleintise's Application, 
the Agency faces delay in its redevelopment progrem for the 
Waterfront that will cause great hardship and economic loss to 
the Agency and to the various redevelopers who mae submitted 
proposals in accordance with the Prospectus of gune 7, 1968. 


In addition, in view of the importance of the waterfront to 


- the entire southwest Area and LO the city at large, any such 


Gelay would seriously affect the public interest. 
The Agency?s staff has completed its analysis of the offers 
submitted within the nriority period and has reconmended to 
the Agency the amount of space to which the priority holders 


are entitled and the allocation of spaces to be made to the 


_ offerors. . The staff has had discussions with the) offerors 


regarding the amount and location of ‘the spece they ‘sought . 


The Agency has determinca the standards that wilh, pe applicable 


~ 


to priority: holders, and soon 


action on. such offers. +." 
the construction or the Gecks on 
D on February 13, 1969, and awarded 
to the low bidder (Head Construction 
Company) on! : The amount of this unit price 
© commence construction 
, in'order to avoid 
greatest extent possible. I am advised that if 
ment much beyond that date, 


antial losses: 


reason of such delay; or 
the Soe by the contractor for’ 
which (i) the Agency would have had 
contractor for its expenses and‘might 


have been lieble for loss of profits; and (ii). would heve 


had to re-edvertise the contrect at higher costs. : 
Fech Geck will be served by one or more ramps, and the placement 
“ of such remps is related to the allocation of sites upon the decks 
to redevelopers. In light of the development proposals vihich have, 
been received, the Agency must re-design the ramps to be con- 
‘structed on each dock except on Deck site C-1I in order to sewage. 
_ for the most efficient use of space on the decks. The Agency has 
; requested its contrector to advise how leng the Agency might 


delay in determining the exact location of the ramps without 


causing the contractor (and thereby the Agency) additional 


: 103 
expenses by delaying its work. 


that in order to incet its construction schedule under the 
it must have final plens for the ramps on Deck Sites C-2 and C-3 
no leter than May 15, 1969, and the ramps on Decks B end D no 
later than June 1, 1969, and July.-24, 1969, respegtively, 
inorder to avoid such loss or deley. (We Fave verified 
that from the contractor’ s approved schedule.) Bre : 
to meet thet schedule, the Agency must | 
its engineering consultent (who is responsible for) design of 
the decks) by spproximetely April 15, 1969, for Deck Sites 
G2 and C-3; May 1, 1969, for Deck B; and June 24, 1969, for 
‘Deck D. a 
the ramp for Deck Site C-1 is aesicned, and the ramps for 
. Deck Sites C-2 and c-3 will be re-designed and constucted 
- to accommodate any reasonable ellocetion of space on the 
Geck without regard to the outcome of mecsons Therefore, 
the Agency is able to proceed with their re-design et this 
time. : s ~ 
However, the same cannot be said ‘for the re-design of the : 
ramps for Decks B and D. Thus, the Agency must be able safely 
- to Sillocate space on Deck B by approximately May Be 1969, 
the dste when our engineering consuitent must commence the 
re-design of those ramps becaus se loss will almost: ‘necessarily * 
result from delay beyond that date. Although the! acto 
re-design of the Deck D ramps need not proceed until: 
June 24, 1969, as a_practical matter, the. Agency must be 


=o 


able to allocate space on Deck D at the same time space is 


\_ allocated on Deck B. 


he contractor beyond June 1, 
mps and guly 24, 1969, in 
the contractor will be required 
f its work on those dates. 


point, we anticipate that 


it will incur s anti itior costs asa direct result 


Agency's General Counsel 


2 


£ Agency liability to 


costs and other: losses it 
pe, o Se 


delay. Losses and additional 


which +t ntr r would face include the fSllowing: 
construction equipment rentals, 


x peziodic charges related to the 


to the curteilment of the 


ompleted work and equip- 


jal con- 


et prevelent in the ares. 
worklow a capacity is limited, delay 
“contract will undoubtedly 
ntrector's CHEE to bid on other work. 
Finally; anc £ t e last year as 
reflected in con ‘ indexes, ce contractor 
Sie nays ; -5 overall cost at the 
rate of approx cimates3 : oy r month as a result 
of inflation. paces on the unit prices of this contract, 


such increases in costs would approach $40,000 per month. 
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If the Agency is prevented from making firm ellocetions’ of deck 


space, the redevelopers to whoin such ellocetions would be be mede 
also would have to “anticipate increzsed costs. The NeoneTIC 
staff has estimated the total private redevelopment cost of 


_the Waterfront decks and edjecent parking sites et zbout 


$8,000,000. The redevelopers collectively would be subject 


to the same rate of inflation in construction costs as is 
anticipated for the construction a 

selves (i-e-, approxinetely one percent per ionth) « Therefore, 
collectively, those offerors should anticipate an inereese in 


development costs at a monthly rate of epproxinetely $80, 000 . 


Further, the Agency has been advised by the pepartmient of 
Housing and Urban Development that the minimum rental rate 
which it must charge during the first 43 years of each ‘lease 
is 6.34 percent of the value of the land established according 
—to-its-use, provided. the lease is executed by_ June. 302, 1969. 
after that date, the Department will re-determine such rate. 
a light of the conditions of the ‘financial market, In view 
of the increasing interest rates that Re ceeense present 
eee we must anticipate that all leases executed after 
Sune 30, 1969, ay bear higher rental rates:. thereby imposing 
additional economic burdens upon the redevelopers who have 
complied with the law and prospectus in submitting Rerecsee 
Before executing’ any such lease, the Agency must ake a formal 
- @esignation of the proposed redeveloper and schedule a date 
for a public hearing on the proposed disposition. Notice, of 
“the hearing must be pub] ished at ‘least ten “aays in advance, 


and only after such hearing and: concurrence by the Department 
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ment may the Agency execute the 
with redevelopers 
n a position to designat 
such redev sveral wee: advance of that date. Under F 
ative that the Agency be permitted 


space to such redevelopers and 


without further delay if this 


Site C-3 (Attachment A). The Agency 


Wee SuUCT r ana Getermined that it @oes not meet the 


on 


lation relating to priority 
holéers ané so informed Plaintiff by letter gated March 26, 
(At the same ti | the Agency made it 
Plaintiff's offer will be given equal treatment as 
h offers subnitted by non-priority 
n the attachments hereto, the Agency 
epering and submitting 
tunity to submit 
of the priority legislation 
within the 100-dzy priority period und within the additional 
months eee nnne the preparation and 
submission of j fer. But Plaintiff has failed to meet 
those standards is unwilling to Go so. Therefore, 
further delays of the zgency's program would serve no useful 
purpose. On the contrary, such delays would cause substantial 
injury to the Agency end to the priority holders and non- 


i 
_priority holders .who have complied with the Jaw and the 
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_ Agency's regulations in the subnission of their proposals. 


To delay the redevelopment of the Southwest Waterfront SEES 

“would be grossly unfair to the residents of the Southwest Area 
= and the city at large. The Agency is entrusted with the task 
“ef helping to rebuild the-blighted areas of the city and to 


| 
improve the quality of urban life. The new 7 Waterfront will 


be a SAGES contribution to thet effort rt will provide 


recreational facilities for the entire community, business and’ 
employment opportunities for, all segments of our population 


- and also will become an ES attraction to vi sitors and 


tourists. 
[Verification Omitted in Printing] 


a] 
ye Of June 7 and hoven- 
former Executive Director, 
o you dated December 2, 
S$, District Court 


adavised 


+ 


y 
m 


thereto, and 


mat ec 
numoer Of 


Werner anc 
ane my 
repre- 


ig HW 
yp 6 0 
mr on 


? 
o] 


a 
ot 
ic 
is 


nO 
Ph rhe 


. 
aed 
ww Se 

Wd Os is 


et 
a 


. 


HO 
$ ocr ct 
’ 


we 


rn) 
PO chit ht 


1 ba 
cra ais 


Ww Q as 
ch 


Ss 


Ww ys che 


re] 

@ he 
u 

fy 

mW 


Your records 
prefer above a1 
Weterfront. Tf 
will show, in 


: fated October 
your staff have: 


nce of being awarded 


y o'd hh 
tack HON BR: 
Ben 
Nyro kr 
ry OOP NH lf 
go Wy a 


ova 


lease an: 


Hence, aS 


"am submitting 


OY che 


District of Colwsadia i.e March 12, 1969 
Redevelopment Land Agenc; Page 2 


| As to the aiount of Geck area I offer to lease--i.e.,; 
15,000 sq. ft.--I have not Followed, ané could net follow, 
your staff's advice. For reasons I 6o not understand, your 
staff has suggested thet I offer to lease only abcut §,909 
an area which, because .of the 40 perc: 
me to build a bui 
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fy 
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fey] 
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building constructs 

Said another way, the 15,000 sq. 
mininura I need to support a business which can carry 
extremely high costs now involved in such relocation.) 


; A further matter I trust you will ke 
considering my offer is the fact that i 
applications mine has not been inflat 


perhai 
—S 

tiation with your agency. To have infl 

such & purpose woulé have violated the 

undertaking to resolve as 

involved in our pending, litigation. 


a 
for cuts. .waich might normally result from 
£ 


Further, concerning my space reguirements, 
in ming that my imaediate neighbor coneetitors, te and 
Flagship, are likely to be allowed to lease space sufficient 
to build much more efficient one-floor restaurants, cover- 
ing 4 to 5 times the deck area I seek. I am convinced I 
-eannot risk such competition in a smaller puilding than I 


wish to build. x : - 


In trying to understand why your staff recommended that 
I: limit to 9,000 sq. ft. my offer to lease, I have carefully 
reviewed your agency's 5-page document entitled "Waterfront 
Proposals." Therein you have summarized the various! offers 

. .t0 lease now pending before you. The only other priprity 
holders secking to lease in the C-2 and C-3 areas are G. & 
Enterprises. Neither’ of those ap- 

plicants was formerl the seafood restaurant business 
although, according 
D. Associates had a retai 
ft. of gross building area in the Municival Fish Mar 


ing; and Cannon Seafood. (of Cannon Enterprises) had |; 
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ant occupied at 
Market (and I be- 
2,700 sq. £t.). 


{(D 
o] 


ri 


Curhh 
own 


fHmoy oO 
Pia) 


. 


mM ch ty © bee 
yey 


0 


- prioxity 
nd who 


bia w. 
"© 


ob 


not concern 
meant that 


fae’ ok y 1{ 


vcr 


Mick 
> 


ter 


WS 


2 
a 
7 
4 
+ 

+ 
Ss 
+ 


RH eh ch O ¢ 


cro wv oO ck 


(pv lk 
sOn DM Wer 


Dh Het O 
wre Oo 
be ee 
4 O 
oD OV 


2 


q) 
uO 
! 
wt 
iHyhHa 


ret Ole 


vido 


etyn5 
Co. 


ba} eek to lease, 
which has, 
sllis fan- 
aw bar and 
ougnt to have 
exs the costs o%, 
t restaurant sea- 


be 

OOo 
rw 

rm 

ee ® PD 


oct: 


mp Res 
N 
ms OO che 


moO cm 


3° 


1b cha 


HN wo oy 
I 


. 

ae 
e 
tee 


3) 
sy Wf 


oe 


oy 
hy 


“ind oO 
Hots 


th 

w 

«A 

S 

re 
! 


staurant As 
— 


project. 


Oo 3 
my Rw 
Oo 


nn 


Getails, 
I am filing 
However, in 
ing me with 
facts. - 


ar 


wD batt lee 
A 


Nery 
' 
Y 


3 
tao 
@ och Bs 


eu Gc 


AED 
3 
c 
a 
° 


o 
i 


o : 
wear oa 


Wert ch 

NWHOGHD 
3 

Bide 


Slee : A See 
‘District of Columbia 
Redevelopment Land Agency 


First, as with most, if not all, 
ers wno have offerec to lease, I have 
go outside of my own family circle to 
wherewithal to undertake anc. Co ia my 
SBA would give no Ee 
them that I would a 
perhaps, not even then cenenes ine 
SEA funds. I cid not consider giving 
to any outsider in order to obtain the 
cause, as I understand it, to do so ig? 
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_ In that situation, I approached Restaurant 
an organization whose many great restaurant 
out the country attest to their ability ané 
‘asked them if they would be interested in 
and operate my progran to return to ané rem 
front. They are willing to Go so. To tha 
and their counsel have been in close consulta 
counsel. Our present understanding is See 
“its being in compliance with all requirenen 
_should there be any necessity to amend 
“will be done. ate 
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I am advised that during one of ti ns between 

your counsel, Mr. Werner, and my counsel Bi febster, ir. 
Werner, raised Sone question as to whether und wW proposal 
and my undertaking with Restaurant Associates Industries, 
Inc. the Ellis restaurant would really be returning to the 
Waterfront ox whether, in reality, this would be a Restau- 
rant Associates restaurant. At my age certainty in predict- 
ing the future is not-too wise a course. “But this I assure 
you: I am determined, as I have beon for nine years,) to re- 
establish the Ellis restaurant business on the Waterfront. 
To that end, if you accept my enclosed offer to lease, I 
shall devote yee assiduously to that task, God willing. 
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Redevelopment Land Agency 


Encloseé herewith and made a part of this offer. 
following: 


1. Summary of developer's previous exoer 
2. Financial procran for Cevelopinent, 
Se s 
a. 
bs 
c. 


oes of Bese 

Preliminary plans and ae 

BOS, ny Curtis anc Davis 

12, 1969 deseridin Noi now See 
‘oped i 

feet, including: 


Site plan 

Typical elevations. indicating 
‘design, material, and colors 

Numbex anc location of parking spa 

and loading areas 

fypical floor clan 

Outline specificat 

of materials to is u 


persons who have 

posal. It is uncerstood 

the information contained 

may be made available for 

Statement of 

Responsibility 

Statement of Statutory Priority 

Proposed Laase Agreenent. It is unéerst tood 
and agreec that the parties will execute | 
this agreement within thirty (30) days of 
acceptance of the proposal by the Agency | 
after: a public hearing conducted pursuant ° . 
to the provisions of D. C. Coce 5-706(C). ue 


Elle. 


Bllis, 


nt 


5 


acreed 
cor 


al information you 


1 


President 


an 
Ae 
iS 


- 


i Pon in we} 
inw O-7 
ae) 


< 
. 


ice 
sh 
r approval and 


the amov 


hue 


LL. 
Sarah E. 


you 


FE 


——--"March 12,~21969 


A 
i 5 
ZA 


wt 
tion 
r 


wi 
TF 
s+ 


L 


ELLIS R 


— 


| 


A 


LL 
AES 
Bickvan 


Bh. 


Frona 


115 


D.C. Redevelopment Land Agency 


142¢ New York Avence, N. W. 
Washington, B.C. 260¢3 


c/o Donald RB. webster, 
Suite 525 

1109 Connecticut avon 
Washington, D.C. Z 


Desx Hes. Ellis: 
Tne Agency hes esrefully considered’ the proposel suiaitted 


by you under letter catad Merch 12, 1969, to lease 15,009 
square fect of deck space on Weterfront Site C-3. | 


{nis proposal has been revicwied within the con 

Aiscussions of your Counsel, Mr. Donsla 2. “eo , with 

Yeoal representatives of this Agency, our Genora Counsel, 
and Assistant Unites St 


3 a 


stes Attorncy, Hr. 

States District 

Judge Oliver Cas 
LS == | 


AS stated by the Agency's: representatives et that meeting, 


the Agency considere that your priority under the waterfront 
priority Jegislaticn (D.C. Code Section 5-723, es. encnded) 

to lesce spsce in the erces covered by the Acency's Frespecstus 
Gated dune 7, 1958, expired December 4, 1958, Fowever, i 
attcnpt to sottle the Litigation, the Agency's representatives 
paid AE that meeting thot if you subaitted an offer prouptly, 
the Agency micht ba eblo to sive it ~avorsblis consideration. 
“They told mr. Webster that, in consicering such an offer, 

the Acency would avply thd same stendards thet it applies 

to the offers sWeaitted by priority holders. Thos, our 
representatives expressly state’ that the Agency would 
evaluste your offer acainst the amount of spsce to which | 

Cy Ellis Raw Bar's. priority extended and against the other 
requirements of the priority legisistion and the submission 
requircaents of the Prospectus. The Agency's representatives 
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Bowever, the offer you have submittes is for aeck | 

ds nore than five times os great es the building 

you formerly eccupied. Purther, the propeseda build 

occupy on one level more then three tines the emount cf 
space occupica hy the facility frem which you were displaced 
and on three lovels, approximately ten tines the choun 
former buliding space. = my) eee 
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We find no support for your claina ths 
‘Geox space is the minima amount nece 
your business on the waterfront. 
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information availehle te us, inclusi 
consultant, we believe that commeorch: 
substantially eal to that fron whicn 
placed can ba dsvelopea ona operated in 
5500 sauare feat of deck, contrary to th 
letter. This is especiclly true since, 
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effective seating capacity can be further incres 
in warm weather, by utilising the 5500 sguare fes 
es woll as the Geck areca outside the building. 
tie also note that the material subaitted es part o£ your offer 
_ dndicates that tha re2l party in interest is not Cy Ellis Raw 
Bar, tho forner priority holder, nor eny successor permitted 
under the legislation, but rather Restaurant Associates ~ —— 
Industries, Inc. It appears fron your suaission that tho 
effect of tha arrangesem batween the two carporations is 
that your corporation will haves transferred to Restaurant 
Associates what you allege to bk your priority interest for 
the sum of $75,009, payable in two parts: $25,000 in the 
first year after tho loan fren Rostaurent hasocicates and the 
remainder upon tho date Restaurant Associates exercises its 
option to purchase the steck of your corporaticn. 
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ANSWER AND CROSSCLAIM OF IN iceRVENOR i 
WATERFRONT ENTERPRISES, INC. 
Comes now Waterfront Enterprises, Ince, & corporation orgenized 
and existing under the laws of the District of Columbia, end by leave 
of Court, for answer to the Complaint herein ssys: | 
: | 
I. | 


’ Fhe everments of Paregveph I are admitted. 


It. I 

The evernents of Paragraph IL of the Complaint are aduitted, 
without this, that this Court had no jurisdiction of this ceuse until 
this Intervenor. eppeared roe and wes granted eS of this Court to 
; intervene, by reason of the fact that this OOS | wes uta then © 
en indispensable party whose presence wes or should have been required 
under the provisions of Rule ig(a) of the Federal Rules of Civil Pro- 
cedure. This Intervenor has at all. tines since the filing o of Hs ection 
been subject to service of process, its joinder. did not deprive the Court 
of jurisdiction of the subject A end this Intervenor is 60 Bitu- 
ated that disposition of the action in its absence vould es r practical. 
matter impair or impede its PEERY to mrores) its, interests, as herein- 
after appears. 

mi. 
The averirents of paragraph rr of the Complaint « are, to the 

extent material, adultted. 


\ The averments of Paragraph IV of the Complaint ere, in general, 


_gamitted but for greater certainty as to the provisions of P. Le 86-736 


120 
and Pe L. $5-S22 (Section 5-720 and Section 7-134 of tke District of 
Coluxbia Code) this Intervenor refers to such statutes in entirety, | 
yen Ve 
” emis Intervenc: admits thet notices es alleged were sent by the 
Gefengent Redevelopzent Lend Agency to the plaintiff bearing the dates 
sr es Ebtechrents B end C to the Complaint; but this 
premature es elleged, end denies 
nfents assigned or sllocated 
to one priority holder (neaning this Intervenor) unlawfully e substentiel 
portion of the Soutiest Haterfron’ Project ees ‘and further denies thet 
any ection on the port of the defendant Agency has deprived the plaintiff 
of its stetutory rights toe priority of opportunity to epply for, or to 
Lease, 2, portion thereof. 
Vie 


Peregzeph VI of the Complaint are denied. 


“VILe 


ihe avercents of Paragraph Vil of the Coxpleint are denied. | 


Vitis. 

This Intervenor admits that the pleintif? has protested, as of, 
Decerber 2, 1958, in excordence with Attachxent B to the Compleint, but 
this Intervenor seye thet such protest is without juctification in lew | 
or fect, end on the contrery cays thot up to end Including the date of 
the filing of the Complaint herein the defendant Agency has complied | 
with the requirements of lew end hes tendered, in its formal proposals 
‘relating colthe Waterfront Free, a like ogvortuniity to ell persons, in- 
eluding both the pleintift end. this Intervenor, to make epplication Lor 
ellocetion of en ares, and to lease tho sure for the Berane of con- 


~ ducting thereena a business enterprise substantially alike to and pro- 


121 
portionately siniler in size to that businees enterprize fron which ecch 


of such persons wes evicted by reason of the redevelopnent of the 
Washington Waterfront under end in conformity with the provistens of 
Bection 5-723 of ene District of Columbia Code. Hobyithstending that 
“the adrendent ineency geve to the plaintiff the same opportunity as wes 
‘Byatlable to the Intervenor to make application in form reasonsbly re- 
quired by the Agency to lease e portion of such erea, the plaintife 
gatlea to ate. Steel? of such opportunity, felled to expley those ex- 
perts (including architects, engineers, designers, enelysts) es would be 
nécessary for it to meke preparation for submitting to the Agency such 
& proposal, end failed to make such proposal to ‘the Agency, = to make 
“eny deposit as required in the offering, or otherwise. ° As of the date 
of ee ‘filing of the Complaint, we plaintire had not even informally 

i designated to the Agency any area: of the proposed Netertrent, or hed in- 
diceted the amount thereof, which it vas prepared | to leese, end hed not, y 
indicated either formally or informally its ebility financtelly to meet - 
the Cone of any proposed. lease, including the rent, public 
charecs? and cost of construction. ‘his Intervenor hes, conversely, ex~ 


pended lexrge sums of money in the exploynent of architects, engineers, 
and designers, has nat ell of ‘the requirements ‘of the cefentant Agency 
a make a formal proposal, has made a ful exhibition of finenciol re- 
sponsibility to perform the obligations of a propos sed ease “of en = 
having selected oll of Bite C-1 and a portion of Bite 0-2, | a coupris- 
ing an aggregate of approximately 60,000 square feet, and nas tendered 


to the Agency a preliminary design and site plen, ‘which costa end site 


plan has, as hereinafter set forth, been approved. 


The everments of the first sentence of Paregraph IX ere denicd. 
The ayerments of the second sentence of Paragraph IX are eat Stted, pus 
this Intervenor seys that the con entions of the plaintiff recited in 


said sentence ere Sencrerect end untruce 


tervenor preys thet the ‘complaint be. atsnteseds 


_CROSSCLARS 

ie ® Crossclein ageinss the Gefendant, District of Columbia . 
Se ae Lend Agency, this Intervenor respectfully shows this 
‘Honorable Cours es Lolloxs: 
ar 1. - Toat the Intervenor, . Waterfront Enterprises, aoe »& 
Pistrics of Colucole corporetion, is 6 wholly-owned subsidiary of Rullon- | 
Henderson, Ince, @ District of Columbia corporation, the latter of which 
corporetions t5 in turn the sole.qmer of & seotood restaurent business, 
presently operated at Gen Street end Meine Avenue, 6. We » in Washington; 
D. Ce, nom es "Hogete’s Seafood Ke esteuxent". Seid ee eeccon 
Ince wes ozgenized for the purpose of entering, ond entered into the 
‘bysiness eforescid in Novenver, 1938, end has continuously since seid 
dgte cpereted said seafook restaurent business on said premises. 

“5 2, Until the 15th dey of Jenuary, 1959,.the premises were med 
by Olge Hs» Forsberg, on which date, or shortly prior thereto, the prem- 
iges end the snd upon vbich they rest vere taken by the Redevelopment 
Land Agency by condeu motion, under and pursuant to its plan for the re- 
developaent of the Southest Area of this city, and in accordance with 


ae end thereefter, Intervenor's paxent corporation entered into a 


ease Gated the 16th day of “Kpri2, 1959 (retroactive to January 15, 1959) 


with the Redevelopment Land Agency end hes since continuously occupicd 


such premises eas such lescece 
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3e Intervenor's seid parent is being eireetened! with displece- 


nent by reason of the redevelopnent plens of the defendant Agency end by 
yeason thereof is entitled to certcin rights of priority to melocotion: ; 
‘in the Waterfront Redevelopuent Area by virtue of the provisions of 
Bection 5-723 of the District of Columbia Code (Public Lev 05-135) #8 
enended by Public Lav 90-176) , = a0 
h, The business known as Fo ogese'’s Seafood Restaurent 4s cf 

great value, by reason of tho feet thet it hes, in its Locetton on the 
Washington Waterfront achieved a “national reputetion as one of the 
country" & leading peetenrenton Loss of its opportunity to continue to 
operate jn the Waterfront Area by reeson of the exercise of the right of 
eninent domain by ae defendant Agency would deprive the ouner of said 
pusiness of its valuable property rights therein, and an recognition 
thereof, the Congress in the statutes aforesaid eented to its owner, end 
caer SELEEEY situated, a right of priority of relocation all es is 
more gully set forth in said statutes. - 

E 5. During the entixe period, from the earliest plas for the 
nedevelopment ‘of the Ysterfront free, Intervenor's president, Yetson Be 
Rulon, % who is the sole owner of affiliated enterprises of which Hogate's 
Seafood Restaurant is a part, has actively participated in end Corie rcer 
to consideration of plaus to the extent thet total snvolvenent of the 
Intervenor’ 5 affiliated corporations in devising sundry plans for the re- 
ocation of the business and for more extensive portieipetion in Water- 
front development, and hes expended monies aggregating more then | 
$250,000.00. Such participation, and activity, while designed to save 
ex, protect the aforesaid business; > have also been in the epirit of 


making a substantial contribution to the beautification. end successful. 


development of the commercial area of the Waterfront, and sata efforts 
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have actually produce ontributions to eancepts to provide 
benefit of all Gisplacees sn ont betterment of that part of the 


said Watson Be Ruloa has devoted, In 


posals, and legislative 


Gorasion before Sommivt > th: 55 end by Congress itself, 
the Gefené=n} Aceney, wholly in conformity with lev, finally made a 
forms prteriag to al displecess heving under the statutes aforesaid 
priority to rigat of relocation, in the form of @ Prospectus inviting 
in express Getatl, for the lease and redevelopment of Southyest Kashingtor 
patexiront, Sites B, C, end D, which seid Prospectus beers date June Ty 
1953; end wes received by the Invervenor (or dts effiliates) on or about 
seid Gete. Likewise, e copy of said proposal, on or ebout said date wes 
enc es well to ell otker such displaceese 


» vais Intervenor, and elt others, 


ho chose to aveil themselves respectively of 
ne opportunity to relmate, 25 evholder of e priori®, under the stetutes 
De J 2 P 
oresaid, to submit & pr asel to lease a portion of such area eas vas 
,) prop Pp 
Sleble in' said Sites B, C, and D for the respective uses to which such 
2 9 ve +) 


priority holders would be entitled to put the sone, end enong other 


\ ; 


{e) To designate specifically the Site end the area 


__ proposed to be essed. (Zor rent charges expressly set 


+ out in said Prospectus); 


(bo) To submit financial stetemente and evidence 


of finencial responsibility to carry out and per- 


—form the obligations imposed upon such person es 
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Jessee (the form of lease having also been ten- 


dered with the Prospectus); Bi iw | 
(c). To submit preliminary drawings showing the 
‘size, character, materials in generel, building lo- 
cation and general eceten end 
(4) To make a deposit: in cash or the equivalent of 


& sum “represented. by & comme based upon five por- 


cent of the lend value selected by. the applicint. 


Pursuant to the offering aforesaid, encouraged thet et long lest the 
event had occurred which would enable the owner of Hogete' & Seafood Res- 
taurant to take its first concrete and major step we construction of 
its new business enterprise, said Watson B. Rulon ceused Intervenor cor- 
poration to be formed as subsidiary of Rulon-Henéerson, Ine., es efore- 
* said; employed the architectural’ ‘firm of Wallace, cHerg, Roberts end 
Todd, situated in Philadelphia, Pennsylvenia, ‘and having a8 national repu- 
tation in such natters; employed ‘Fred Schmid Associates, netionelly-mnow 
restaurant designers, and other ‘experts » to prepare the prelininary Grew- 
ings and design as mequines: by said Prospectus; exployed counsel to ad- 
vise as to the legal aspects thereof; and undertook forthwith to prepare, 
through its Sccoumvent ss ‘the required “forms evidencing financial ‘respon- 
sibility and ability to perform the obligations of a proposed lease, eit 
whereof, since November lh, 1967 when it began preparations | for the spec- 
ific proposal afterwards made, involved an out-of-pocket expenasture ex- 
ceeding $75,000.00, not including allowance for the time of Watson B. 
Rulon, As a result, on or ebout the 6th day Of June, 1968, end within 
the time prescribed, there was submitted to the defendant Agency & re- 
guest for the allocation of a, site consisting of al: of the ares, called 


. Bite C-l and a portion of the area called Site C- ~2, elt whet Soe S aggre=- 
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gated poroxicavely 60,000 square feet, end with seid application. filed 


eli of the sory cupporping docuzonts end tendered to the defendant 
Agency & sit es required by the Prospectus, aggregating $52, 3090396 
Seid epplicevion ws generally esertbed as Fhase I of & two-phase 
propesel, she serainger ef Site C-2 end ell of Site C-3 being included 
in a seperate nea-prierity proposal for the development of what was 
Inasmuch as the proposal covering Phase If is non- 

2 onewester » the sexe is nos involved in this action; and the 
propesel celie z conditioned upon the acceptance by the, 
@efengent Agency oF S fa proposal celled Phase Ile The improvercnts éde- 
signed by end for Intervencr, es aforesaid, are expected to cost in ex- 
cess of Two Million Four Eunéred ‘Fitty Thousand Dollars ($2, 450,000.00). 

T Following *2¢ original subzission by, Intvervenor of its pro- 


es hereineove Ceserived, the defendant Agency 


4 

. e ‘ 

. en ? 

sive consideration thercto; and at the tine 


+ herein wes filed, all persons or corporations having 
priority rights under the tes eforesaid had had opportunity to 
comply wite the requirezents of seid Prospectus, end the Jists should 
beve been closed. 

8. fs required by Beacaton the cefendent Agency caused ea, public 
bearing to be held for the purpose of considering seid proposal of In- 
tervenor, end. for the purpose of receiving public aman concerning Site 
Seid heering wos held on the Ond dzy of October, 1968, end no objections 
were maile by eny person, including the plaintiff, to the proposal known 
es Phase I. mereeftex, oa edjournzent of seid hearing to the 9th day 
of October, 1968, the Board of Directors of the defendant Agency adopted 
a resolution, copy of which 4s set forth as Goverment Exhibit H to the 
Opposition of the Agency to the sequest of the plaintif£ for « prejim- 


Snary injunction hercine 
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9. Following the action of the Board of Directors of the de- 
fendant Agency on the oth day of October, 1968, es eforessid, the form 
of lease, substantielly according to the form which wes tendered with 
Said Prospectus, was completed to the car ieteccton both of the Agency 
and of Intervenor, and was, at the “time of filing of the complaint here 
ready for formal execution proviced it was epproved by the Depertuent of 


. 


Housing and Urban Development to enable the defendent Agency to procure 
definitive loans involving finencing the Agency's ob) Deere to make 

the site improvements necessary end contemplated. Since the date of the 
filing 6f the Complaint nerein, the Department of Housing, end Urban De- 
velopment has eiNen its approval to the form of the ‘leese end to its sub- 
stance subject to certain minor and DOL absence len: see changes 
which are. agreeable to cree ROT Intervenor is ready to execute with 
the Agency a lease, in all respects conforming to the Prospectus and is 
pe willing and* ‘able to tender to the Agency such eda tional deposits 
as ony be required!by the Prospectus end by such “lease. 

» 10, At the time of the submission of its proposal vith respect 
to said Phase I there was included in its ose a request for elloca- 
tion of the parking axces known as P-2, P-3 and Ph which epplication 
was of necessity an integral parts of its proposse and an integral port 
of said Phase I. The Intervenor so requested allocation | of the porking 
area under Deck Sites C-1, C-2, and C-3. As it wn eopear from the 
resolution of the Board of Directors of the, aefendant agency, the oppli- 
cation of Intervenor for said parking areas was also approved and said. 
‘areas are included in the form of lease approved by both porties as ator 


said. In substance, therefore, except as affected by the pendency of 


this action in the Se of covnsel for the parties with the Court, 


’ as hereinafter required, the Agency and Intervenor are. ready, willing 
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and able to execute a lesse by Intervenor from the Agency of Sc C-1 
and part of Site c-2 (egsre r¢ 60,000 square feet more or Miers of the 
Deck Site C), the perking Site C and perking Sites p-2, P33 and Pole 
Te rental charges th: or per squere foot have been determined, and are 


egreeable to both parties. . : 
the Agency of the Waterfront Redevelopment 
3 x : 
material, contexpleted the construction of e Deck over 
nstructed thereon by lessees we whe 


in effect be air rights, end would be founded on said Deck rather then 


on solid grome, & cizev unstence ettributeble in part to engineering re- 


the necessity for max “ing under-deck vehicle parking availanle 


es cortesn oastnetic consideration The design 
of seid Deck has been completed, subn tebe to contractors for bid; and 
the bid ‘of Eesa Construction Co. hes been ecceptede It is enticipated 
thet the commencement of construction of the Deck would, es the Inter- 
wenor is advised, promptly begin ‘Dut for the pendency of this actions 
12. Delsey in the execution of the lease aforesaid end the com- 
mene ment of construction of the Deck eforesald bas already caused sub- 
stenticl ge to Intervenor ond wil continue to couse such damage in : 
the following, sxong other, respect 
(2) he evailedility of ee has pecans, 
ena is becouing increasingly difficult, end fi- 
“neneing costs ere substantially ineree.sing; 
(b) Construction costs, including both neteriale 
end Labor, have naterislly ineressed end ‘are entici~ 
pated further to increase; 
(c) The Intervenor is losing interest income Epon 
funds expended for plenning and design to this aate; 


“end 
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(a) The denger of closing dem of the present — 
teurent pusiness by its premises veing preempted 
for highway constriction, is e conalidere tion of 
eriticel importance since it would necessitate the 
loss of ey meer who have ‘been cevelozed : 


as en operating tean over many years of Hogate's 


operation, which team is in turn a major elerent 
: 


of 3%3 business SUCcESSe j | 

13. Upon filing of the Compleint herein end the filing of de- 
fendent Agency's opposition thereto, tervenor anticipated prompt dis- 
mite of this action, or a requirement thet this Intervenor be made a 
pert thereto under the mandatory requirenents of Rule 19 of | the Federal 
‘Rules of Civid Procedures However, Intervenor is informed end believes 
that the Agency, hes: voluntarily agreed” wane the nS watt not to teke any 
formal. action to allocate space to Intervenor (or eny other) eqplicent) 
pending the filing by the plaintiff with the Gefendent Agency of en ep- 
plication on its own part Yor the allocation’ of Spaces The: ‘defendant 
EY has honored this agreement which, however well-intended, operates. 
to the serfous damage of Intervenor, as aforesaid, end as a matter of lew 
4s wrongful since the evesutes above described expressly provide, the xe= 
quirements imposed upon the defendant Agency to extend sn dpttion certote 
“ef 180 days wherein: each applicant claiming a priority should have an op- 
portunity to exercise its claim, and the Agency as complied with these 
statutory requirenents in all respects: coca that, by the agreenent 
aforesaid in this action, said defendant Agency | as afforded to the sees 
tafe on opportunity; greater than that afforded to all. other persons sim- | 
dlarly situated, contrary to law, which action aagerintoates untewtully 


" against the interest of Soren ve 2 
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1h. Interyenor is informed, end believes, and therefore avers 
thet the plaintitf in conjunction with other persons who have never had 


eny rignts of priority whatscever, hss made a formal application to the 


@efendant Asedicy in, which seid applicetion s request for allocation of at 


least part of %5 cea of Intervenor's epplication called Phase II; In- 
tervenor ssys thet ssid ©. nis a non-priority appliceticn in eny 
event, not only because . .de efter the expiration of the tine 

x wh - 
fixed in the epplicabdls < ut also because the applicant is 
otnervise lackin; 


- 


she statutory requirenenvs of.e priority holders 
edevelopzen’ of the Wasnington Waterfront has been 
much 90 long delayed already. It is in the public interest, as well es 
in the interest of Intervenors thet plens for such redevelopment promptly 
go forweré +o implerentetion by construction of the Deck ond the other 
public end privete icprovenents 60 long in the plenning end negotiating 
siege. Toe deley end inection of the plaintiff amounts to such leches 
es should preclude: the relie? by it prayed in its Complaint. " 

16. By reason of the foregoing, Intervenor says thet the plain- 
tiff now only kes fetlec properly to exercise its priority rights within 
the 180-d2y period :permitted tn the ertetutes eforesaid, put has failed 
to rake on epplicetion es priority holder tn the extended period unlaw-— 

telly grented to tt after the Piling of this ection. 

> 1T. By reasca of ell of the foregoing, Intervenor fe cdvised, 
and telieves, end therefore avers that, it is entitled to a judgucnt of 
this Court Ciomlssing the Complaint end ordering end, directing the de- 
fenden’s Agency to execute end deliver to this Intervenor its lease of 
the premises hereinabove geserived a8 Included 4n Phase IL of its tendcre 

WHEKEFORE, tintervenor prays thet this Honorable Courts 


1. Dismies the Complaint of the plaintiff; 
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b 
2. Ss to this Intervenor on its eeneani | @ peeeane 


‘and decree ortentie end direc ting the defendant Redevelopuent Land 


Agency to execute = deliver ‘to intervenor a lease, in the form tendere¢ 


by “Intervenor to the Agency and forthwith extend to Intervenor its con- 


ke 
tractual rights es recited in ear tease end in econterce vith lew; 


3. If, pending trial of this action, the court snail not dis- 
miss the Complaint of the plaintiff, that it shall require of pleintizt 
an widertaking, with a surety approved | by the Court, ine 
less than Five Hundred Thousand Dollars ($500,000.00), « > conaits oned upon 
the payment to ‘Intervenor of all costs and danages incurred or suffered 
by it as a result of any delay which shell eccur in ne, execution end 
delivery by the defendant Agency of a lease ‘ to the Intervenos es afore- 
said, all in accordance with the PEE of Rule 65(c) of the Federal 


Rules of Civil Procedure. | 


. 


hk. That this cause shall be earancaa upon ‘the cetendas of the 


Court for immediate trisle 


- 


5. And for such othex and further relief as to the Court shall 
| 


seem mect and proper 


nee GRAY & LASKEY, - 
y) 4 


Almere for See 
% 1701 K Street, x W. j 
Washington, \D.“C.. 20006 | 


{Jurat Omitted in Printing] 


{Caption Omitted in Printing] 
OPPOSITION TO PLAINTIEF'S MOTION 
FOR PRELIMINARY TNGUNCIION 


Intervener, by its ettomeys, respectfully opposes Plaintift's 
' 
Motion for & Prelinins:y Injunction end says: : 
I. 
Pleintire hes felled to demons that 1% will suffer 


+ of the Sites sllocated to 


wee Meee 


fits, Compisine and ettechnents ES do not 
denonstrate the requisite probsble success on the nerits. 


3e A grenting of a preliminary injunction will do irreparable 


hearn to Intervencre 


ee  Tn_the_ OLY % should be required to give 
en undertaking, with evrety epproved by the Court, for the protection 
of this Intervenor in the penalty of Five Hundred Thousand Dollars 
($500,000.00), 42 the Court determines that e preliminary injunction be 
granted, conditioned upon payment to Intervenor for ell loss, cost or 
Gamage suffered oa “Intervenor ts & recult of the such injunction in the © 
event the cont Se lever Aiesolved by rescon of Latlure of pleintifft to 


prevail on the trial of thie action. 


JACKBOU, GRA & LASKEY 


seu UL am 


Sai for Intervenor SS” nor 
» 1701 x Street, Gale 
Washington, D.\e. 20006 
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MEMORANDUM OF POLIS AND AUTHORTTIES IN SUPPORT 
OF OPPOSITION TO MOTION FOR PRELT.OUARY LITUCLLON ; 
. | 
1. Plaintiff Hes Failed to Denonstrate Trrevareble Harm. 
- Plaintiff in its Complaint, with attechnents thereto, hes in- 
dicated thet it would have’ preferred to develop Site B-2 in the re- 

' evelopment area. Further, plaintirf in its epplicetion for @ prelin- 
tnary injunction and supporting effidevits end remorendun, ecknowledges 
thet the epproval, granted to Intervenor, was for Site C-1 end part of 
Site C-2- Although the supporting papers to pleintif?'s Complaint ao 
indicate that the plaintite vould choose Bite C-l es en elternative, 
there is no indication that its preferred Site, Site B-e; or its other 

-alternative, Site. C-3 would not have been allocated to it upon the timely. 
filing of its epplication. In addition, pleintitr hes failed to show, 
in any wey, how the continued developzent of Sites C-1 end part of Site 
C-2 would do harm to it. It is a prerequisite to the grenting of e pre- 
liminary injunction that an applicent for such & prelininary injunction 
show thet the denial of such a preliminary injunction would do irrepsa~ 
rable harm. Eyrough & Loser, inc. Ve Felmor Laboratories, Ince ; 376 

Fe 2a 5h3 (C.As NeJe, 1957); Unicon Management Corporation * Kopper's 
Company, 366 F. 28199 (Cols Ne¥-, 1966); Industria Electronics Cor= 
poration vs Cline, 330 F. 24 480 (CoA. Pas, 196); Associetion for 
Benefit of Non-Contract Employees vs Habional Medietion Board, 218 F. 
Supp. 114 (Dec. D.C., 1963), affirned 330 F. 24 853, 117 Us, Se ADDe 

D. Ce 387, xeversed on other grounds 85 S.Cbe 1ig2, 380 Ue S. 650, ih a 


2a 133, citing Socicte Comptoir de _L'Industrie Contoniere Etablisse- 


ments Boussac ve Alexander's Department Stores, Ince, 299 Fe 2a 33, 35 


(1962). 
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es of Success on the} 
Doubdtiul. 
fr, in its Comm int, Application for a preliminary In- 

junction end suppozting memorendun and affidavit, failed to demonstrate 
that the procedures of th @ District of Colunbie ReGevelopnent Land Agency 
violated eny of the statutes authorizing it to act or that the procedures 
“were of such & neture &s te deprive priority businesses of any rights 

v haye. In fect, plaintit 's pleadings denonstrate thet, 
the pleintif?'s failure to comply with the 180-day statutory period 
wes ue entirely to its own leck of Giligence. In addition, plaintiff's 
pleading end the pleadings of tie defendant, District of Columbia Re- 
Gevelopzrent Lend Agency, cleerly show that this Intervenor complied with 
the provisions lewully prescribed by the defendant Agency. AS a result, 
4% does not eppeer thet the pleintif? will preveil in this action. It 
$5 a funderentel principle that a preliminary injunction will not be 
granted where the pleint tiffs chance of success is doubtful. Liberty 
Lobby, Ince ¥. Pearson, 390 F. 2d _H89 (CoA DeCey 1968); Virginia Pe- 
troleun Joboers Associetion ve Fe F.PeCey 104 Us By Apps De Cs 106, 259 
F.2d Jel (21958). In Gerlang v- Ruskin, 249 Fs ‘Supp 9TT (S-D.aieX- 1955), 
the pleintit?s soughs to enjoin tre SERS in New Rochelle, New - 
York, "from cpereting, ne. rein’ aining and developing the Cedar Street Re- 
development Project in an arbitrary “@iscriminstory manner", "from dis~- 
posing of eny more lend in the Cedar Strect Redevelopment Project on tke 
pasts of selected sponsorships”, end "from honoring eny agreement en- 
tered into with ony tira or orgenizetion in walch they are selected on. 
the besis of selected sponsorship". The court noted that the Compleint 


was based on the affidevit of onc pleintiff which was dehied by the 


’ @efendants in their fnswer and several opposing affidavits. The court 


| 
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concluded that the plaintitis' es feiled to "demonstrate cay reasta- 
able possibility, let eclone & Likelthood, of their ultimete success on 
the merits". ‘he court thereupon denied the "drastic relief of en inter- 
SY injunction" on the basis that oe plaint iffs' right to such re- 


. Lief was shrouded jn substantial doubts 


‘N 


3e Inrreparable Damage to havervenor find 'o The Public. | 


Intervenor’ in its attested ‘erossclein filed herein hes stat ved 
_thas’ any delay in the execution of its lease with tne pedevelepeont Lend 
Agency and the commencenent of construction will cause substantial damage 
to it as & result of the increasing lack of availebilit: ty of econonic fi- 
nancing, rising construction costs, and it's loss of interest wo funds 
previously expended ‘for plenning and aoe ene in sddition, it hes been 
alleged a the Crossclein that the perent company of the Inte ervenor a5 
in Genger’ ‘of having to cease ‘operation of ‘its resturant on its present 
premises due to highway construction. in addition Bo the nornl loss “of, 
; business that the Cessation of coer e Ons would mean, this would cause 
the Anterxuption or 2 highly-successful operating tean, expleyed end 
trained over many years, & loss thet would be Soxeparebliee’ it goes 
“without saying that any deley of the opening or the new restaurant, 


would nean 2 ee of poses of an undeterminsble amount. It: is & besic 


Sears that before grenting & | preliminary. injunction, the court must be 
convinced that the porn to the movant by the Genial of the injunction 
would be greater than the harn, to the other parties involved, caused 
by the granting of the injunction. Liberty Lobby, ince Ve Bearoon, ee 
390 F.2d 489. (1968); National Lawyers Guild v. Brownell, 225 F. 2a 552, 
96 Us Be Apps D. Ce 252 (1955), corte dens 351 Us 5. 927, 100 Ie (Ele 
Lh5 t 76 BCto T18; Commercial State Bank of Roseville Ve chancy, 17 


Fe Suppe 7710 (D.Co D.Cos 1959). 


he Alternetive 

Under Rule 65{c), Federal Rules of Civil pacaesae upon the 
granting of & prelinins:y injunction, the applicant must post security 
dn such sum es the Court shall deem proper for the payment of such costs 
‘end Gacages as may be incurred or suffered by eny party who is found to. 
have been wrongfully enjoined or res tvetned. The effidavit of Watson Be 
Rolon in support of the rotion to intervene filed herein states that the 

ereat suzs in preperation of its eppiication for 

Bites in the waterfront Redevelopzen’ Aree, It is a possibility that 


thése expenditures could be wasted by reason of the plaintife! s in- 


junction. in egaition, Invervenor in paragraph 3 above, has set forth 


other eee Gam2ges resulting from the grenting of this injunction. 
Therefore, if @ prelininery injunc+ion is granted, a bond in the penalty 
of Five Eundsed Thousend Dollars ($500,000.00) for the pecter tion of the 


“Intervenor is e xeesonable ninizun mder the eireunstances. 


Respec sfully scneeetaes 


JACKSON, GRAY & LASKEY 
pea pies 
Attorneys for = Watertront Enter- 
prises, Ince,’ . . 
Intervenor (es p Defendant end Cross- 
clainznt) 

1701 K Street, Ne We 

Washington, D. C. 20006 
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[Caption Omitted in Printing 


MOTION FO STRIRY 


SEL through its attorney, moves the Court to strike 


-@efendant' s Supplone ental Opposition To Plaintiff's Motion For 
aie | 
Prolininary anjene ce filed kexein on April 9, 1989 and served 


. by hand on plaintifs that date, and fox sech ot ther and further 


relief as S Justice nay require. 


at bye eae request in ae of the ‘uonorable Oliver 


Gasch, United States. bistrict Judge, to settle and conpronise 


their differences. 


Fhe grounds thexefore are set forth in ) the: accorpa ny 


ing Memorandum of Points and Authorities. 


DONALD DS oe 
Attorney for Cy Ellis SS Bar 
1100 Connecticut Avenue 
. Suite 525 
‘Kashington, BD. C. 20036 


pated: April 14, 1969 


[Certificate of Service Omitted in Printing] | | 
| 


[Caption Omitted in Printing 
ME RANDEI OF POINTS AND A THORITIES 
5 > OF NOTION TO STRIKE : 
) of the Feéeral Rules of Civil procedure 
. motion mace by 4 party before resnonéing 
Zative at any time 
any redundant, 
upplenental 


tiotion For Preliminary Injunction 


contains so much redundant matter concerning the damages 


2 


@efencant and intervenozs will suffer if the Preliminary 


Injunction gs granted thet all such parts should be stricken. 


2. Moreover, uae so ruch irnaters jal matter con- 
cernin 4 the pla ie : ant's activities taxon ‘tf 
respons se to guage Seesee in char erg that thoy try 

that it must be stricken in sts entirety. 
$1 2, 1969 Nathan Dodell, zsq., Assistant 


United States Attorney, gnformed plaintiff's counsel by tele- 


phone that the Government Sntenaed to file in Court the fol- 


lowing éay a £urther pleading opposing plaintifé's Motion 


Por Prelininary Injunction. Ec ineswated that he sntended 


therein +c recite or alljude to various macters concernin ng 


-the settlement attenpts of plaintLf£ and defendant, matters 


which had transpired since and beezuse of Judge Gasen's re~ 
~ "quest in ch bers OT Janvary: ae 1569, that the paxtics try 


to effect pervenous Plainti££'s counse). urged ir. Dodell 


ES, to co ‘this ‘and told him thet in any event the parties 


st Giscu3s the patter with Judge Gasch in his 
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“ehembors. Soreover, plaintiff's counse 

that 3£ he sought ‘thus to make the, parts 

_ promise and settlement @ part of the officie 

this case, plaintiff would nove to strike vha »tever he filed, 
“and ask the Court to take stern measures with the Governnent 
for having thus abased the Court's ROE and the good of- 
fies’ of dudge Gasch. Despite this we rning } 

parently with ‘ concurrence of his 


. pleading. 


1. 4... In the circumstances, plaintiff pees not 


only xrefundant and immaterial but also scandalous. |For if 
private parties who aceese to a United States Distxict Court 


Juége's informal recommendations that the parties, on of 


which is the United States Governm ent, try to settle their 


differences, and who thereafter, in response thereto, make 
“written business proposals to et vnich no pri- 
vate con atitor would: be entitice ac this : 
terfront Redevelopment project to see, are thus to be treated, 
it is scandalous. Hot only is tho important policy of en- 
" couraging settlements of disputes subverted by such Governa- 
ment treatuent of private parties, but the rights of sucha 
parties vis-a-vis their competitors may thus be mnlaweutly 
drrepaxa bly prejudiced. Fer example, striking the pleading 
herein complained of cannot romedy the fact that by filing 
it over plaintiff's objections and giving copies to the in-. 
tervenors, the Governnent hes afforded plaintiff's ¢ Cone 
toxs copies of corxespondence to and fron plaintifé which 
‘they would surely not be entitled to sce at this tine, 4£ 


over. 


S. 
HI. Dodell, have brovsht forth his arguncat that the plain- 
tiff's offer of March 12, 1963 (see attachzent A to Canny 
Affidavit) was noc coasigered by the Governnent to be an 
offer to settle the litigation so much as plaintif£'s exer- 


_eise of its rights under the statute to submit an offer to 


Assuming arguenéo that this argument is made in 


. good faith, it obviously hes no merit. The Government ad~ 


mits that plaintiff's offer would not be considered for 


the heart of the Waterfroat, site C-1l and the half of C-2 


elreaay allecated, yniawfully plaintiff contends, to Water- 
front Enterprises, Inc. (lHogates). >. 
Bo give plaintiff's offer of March 12, 1969 any 


“such construction, one woulg, have to ignoxe the partics'‘ 


entire course of Ccealing between thenselves and with dudge 
Gasch's office since January 4, 1965. Moreover, one would 

to strike fron plaintiff's letter of March 12, 1969 
guch statements as “without prejudice £0 the rights of 
either party” (p. 1, par. 2); and froa Gefendant's reply 
of Morch 26, 1969 (attachaent B to Canny Affidavit) arn | 
statonents es, “Eowcver, in an attempt to settle the liti-~ 
gation wilauite -" 1, par. 3) and "aecordingly, since 
there Goes not appear to us to be any basis for peetiing 
the lawsuit, «+ + -" (p- 4, last par.). 

Por theso rezsons defendant's Supplenental Op- 
position To Plaintifi's votion For prelininary Injunction 
should be stricken and such other relief afforsed plaintiffs 
as the-ends of justice require. Respectfully submitted, 
[Verification Omitted in Printing] 


TASK Dene Gobo. 
DONALD DENT Wibod. 


etorney for Cy Ellis Raw Bar 
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MOTI NTO ANEND COMPLAINT 


Plaintifé, eons its Recommey: moves for eave to amend 
its Complaint in two respects: first, to allege that the recent 
intérvenor, Waterfront Enterprises, Inc., is not and never was 
AY statutory priority holder under Public Law 86-736, 74 Stat. 
871, 33 USC 193 (1960), as amended by Public Lav 50-175, 81 

Stat. 542, D.C. Code 5-723 (1967); and second, to allege oe 
precisely than is alleged in paragraph VII., sub. 3 of the Com- 
plaint, that- defenéant violated plaintiff's statutory rishts 
‘ “under See. 4(b) of Public Law 86-736 by requiring plaintis£ to 
= cmake —e offer to lease rather than offering to lease to plain- 
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» tite certain specified deck area. 


Specifically, eee moves for leave to amend its Con- 


plaint in the following respects: ; 

1. On p. 2, par. IV, lines 10 and nae change, the. ane 
phrase "to make an offer to lease" to "td : 
lease." 

On p. 2, par. V, line 8, change “priority 
holder" to Sonepehotey holder." 

On p. 3, par. VI, line 5, and on p. 3, par, 
VII, line 5, change “priority holéex* to 
“non-pxiority holder." 

On p. 3, par. Vil, line 14, substitute a 
semicolon for the period and ada "for exam- 
ple, by requiring prasn eS to make an un- 
financeable ‘offer to lease rather than nak- 


"ing plaintif£ a financeable offer to lease.” 
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On p. 4, uncer the "SHEREFORE plaintifé 
prays® clause, lines 4 and 5, change “to 
apply to lease™ to “to lease." 
‘Phe grounés therefore are set forth in the accom panies 
Remora of Points and Authorities. 


_Respectfully submitted, 


.-DONALD DENP HESSTS 
Attorney for Cy. Ellis Raw Bar 
1100 Connecticut Avenue 

’ Suite 525 
Washington, D. C. 20036 


Dated: April 14, 1969 
[Certificate of Service Omitted in Printing] 
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MEHOE 

1. Rule 15(a) of the Federal Pules of Civil Procedure 
provides that by leave of court a party may amend his plead- 
ing after a responsive pleading has been filcd, and that such 
leave shall 'be freely given when justice requires. Justice 
so requires in this casc, as more clearly appears hereinafter. 

2. “On January 3, 1969, shortly after [east filed 
“dts Complaint and Application for a preliminary Injunction’ 
in this case, Judge | Oliver Gasch heard Lengthy oral argument 
in this case. On the following day, at Judge Gasch's request, 
counsel for plaintiff and defendant met. in his Honor's chaia- 
bers at which time he notificd the parties that he was pre- 


pared to render ‘his decision on the Application for a Ppre- 


liminary Injunction but that he hoped tha parties would 
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gottié their differences thereby making his decisioa unneces- 
‘sary. Whereas it would not be appropriate in ‘this menoraridun 
to characterize or par raphxase Judge Gasch's remark 
‘bers; suffice it to say that Puce eaes was pleased and will- 


hae to attempt settlenent rather than litigation. 


that end, plaintiff thereupon undertook, without 


ts rights in this suit, to pret 


pare and submit 


expedition. From tins to tine the eafter, 
‘parties notift ied Judge Gasckh's chem rs of theix progress, 
and on March 12, 1969 plaintiff submitted its offer, fully 
-". expecting that “it would be accepted in its initial forn or 
with FOR REGO TS modifications. © oF 
On March 26, however, Gefendant rejected plain- 
‘gieets, offer and refused thereafter to negotiate the mat— 
‘ter, stating that since there Gid not appear to @efendant 
that there was any basis for settling the suit, éc 
would ask Judge Gasch to render an ea rly decis ston on plain- 
; ;tife's Application for a Preliminary Injunction. ’ 
> Since Judge Gasch had as Skea the parties t to report 
Yack to him on their attenpts at settlenent, plaintifé had. | 
assumed the parties would meet in his ‘chanbers and there, 
, off the record, NE such a report . Hence, plaintige still 
believed that there common sense would prevail and the case 
would soon be settled. However, dcfendant insisted on a 


hearing in open court on the record, and intervenor, Water- 


front Enterprises, Inc. on April 8, 1969, the day before . 
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filed its Motion To Intervene and its lengthy 


3. Until receiving this later pleading, plaintiff had 


assumed, for reasons stated above, that the case would be 


- settled, Moreover, until then plaintiff had assumed that 


. 


Waterfront Enterpr ises yas a Seer priority holder 
and hed not Gi ; ' ntion to the guestion of whether 
wméer the lav Faterfront Eaterprise has such a prior- 
ity. Now, however, with intervention, that 
question kas been researched and plaintiff is prepared to 
prove that saica intervenor has no such p 
= to amend 
“this effect cannot prejudice a@cfendant. Faving treated 
Waterfront Enterpr ses, Inc. as a much preferred statutory . 
' Jpriority holeer, defendant must be able 2t all times to. 
6efendé such preferential treatment. Moreover, the recent 
eeorvenon r Vaterfront Enterprises, Inc. cannot be preju- 
‘diced by being required now to defend its clain to the 
statutory priority which it herein alleges and from which 
it has already gained a clearly unlawful premature allot- 
“ment of the heart of the waterfront (all of site C-1 and 
half of site C-2 in less than even the 180-day period set: 
by éefendant). es 


& As for permitting amenénent of the Complaint to 


mzke it clear that plaintiff alleges that éefendant was . 


, required by law to offer to lease to priority holders 


xather than permitted to require them to offer to lease, 


. 


‘plaintiff believes that allegation, though perhaps covered 
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by pax. VIZ, sub. 3 on pe 3 Of the Complaint: should be 


specifically stated. That it was not offered as an ancnd-~ 
ment prior to now is due solely to the fact that plaint 
at great expense, has been devoting its efforts to trying to 


casGe 


Again, neither néant nor intervenors can be 
. - ~ . - i 
hurt by permitting this amendment. It presents only a gues— 


tion of law and : earcned Phe face of the 


statute gives parties such es plaintifi a "priority of Op- 
portunity to lease," not "to offer to lease.” The difference 


when it comes to being able to obtain financing is of eriti- 
: “ | 


cal importance. 


respectfully submitted, 


DOSED Dond WeSSTER 

Attorney fox Cy Ellis Raw Bax 
1100 Connecticut Avene 
-Suite 525- hee te 
Washington, D. C. 20036 


Aprik 14, 1969 


x! 
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ANSWER OF JOSEPH L. CANNON, FLAGSHIP RESTAURANT, INC., 
CHARLES WK. GLASGON, AND ROBERT A. WALKER, INTERVENER 
, DEFENDANTS 


First Defense 


tervener defendants say the complaint fails to state a claim 


against defeadant District o£ Columbia Redevelopment Land Agency, upon which 


relief can be g 


Intervener defendants are without knowledge or information 


sufficient to forn 2 belief es to the truth of rhe allegations contained in the 


first sentence of paragraph numbered I of the complaint. Intervener sa 
admit the remaining Sons contained in paragraph numbered I of the 


conplaint. 
Il. 


Intervener defendeats admit the allegations contained in 


paragraph nucbered II of the complaint. 


III. 


Intervener defendents admit the allegations contained in 
paragraph nuzbered III of the complaint. 
IV. 


Intervener defendants for their answer to paragraph numbered 


IV of the complaint admit the content of Pub. L., 86-736, 74 Stat. 871, 


- Sec. 5-720 D.C. Code 1969 Edition end Sec. 4 of said statute, 74 Stat. 


871, Sec. 5-723 D.C. Code 1967 Edition and Pub. L. 85-821, 72 Stat. 
983, Sec. 7-134 D. C. Code 1967 Edition, but ious plaintiff's Benen 
of said content and legal affect of said statutes. are 
"Ve : : = “ 


Intervener defendants deny the allegations contained in 


paragraph numbered V of the comp)aint. 


vi. 
Intervener i nioagnntn, aise the allegations contained in 
paragraph numbered VI of the commicaiet 
Vil. 
Intervener defendants deny the ellegations contained in 
_ paragraph numbered VII of the eerie 
| VIII. 
Intervener defendants ay they 
information’ sufficient to form a belief as to the truth of ‘the al legations 
contained in paragraph menpered VIII of the complaint. ---—-—-- 
IX. 
Intervener defendenvs deny the allegations Sinead in paragraph 
numbered. IX of. the complaint. | 


N -Intervener defendants deny all allegations not specifically 


admitted or otherwise answered. 


Third eee 


Intervener defendants allese the t plaintiff failed to timely 
- avail itself of its "priority of opportunity to lease," and thereby 


waived all of its entitlement to priority of opportunity status. 


| 
WILKES & ARTIS) 


sy Wah. ae Mp, ceva &, : 
Ae 


Norman M. Glasgow , Pie 


< 


Mea e/a ed 
ee S. Quin 


Attorneys for Intervener _ 
Defendants | 

700 Tower Building 
Washington, D. C.~ 
393-5040 
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REBUTTAL MEMORANDUH 
sea 


Pursvant to leave of Court granted at the conclusion of 
yesterday’s oral arguzent on plaintiff's Motion for a Prelini- 
nary Injunction this Rebuttal Memoranéum is respectfully filed 
and will be served today by hand to the offices of all opposing 
counsel. : . | : =e . 

The following arguments, among others, were yesterday made 
by Gefense counsel an& counsel for the various intervenors. No 
attenpt is made herein to restate them in any particular ordex; 
rather, they are stated as they come to mind and are followed in 
each instance by plaintiff's rebuttal. ~ 

1. Arcurent. Phat plaintiff was not denied its statutory _ 
priority rights by the Agency" s inviting priority holders to 
submit within 90 days of June 7, 1968 offers to lease, and 


‘thereafter, end pursuant to such invitation, by awarding to 


“Waterfront Enterprises, Inc. on October 9, 1968, almost two 


months before the expiration of the Agency's prescribed 180- 


@ay period, all of Site C-1, half of Site C-2, and all of the 
parxing area bencath the C deck. Norcover, plaintiff did not 
protest this 90-day feature of the invitation until its let- 
ter of December 2, ise. Indeed, by its own admission plain- 
tiff has not yet submitted a formal offer to lease any of said 
Waterfront sites except the offer it submitted pursuant to 
Judge Gasch's suggestion of January 4, 1969 that the parties 
try to settle this litigation. 


Rebuttal. Pirst, the Court must decide whether de- 


fendant violated the priority legislation by thus affording 
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: | 
» statutory priority holders less than 180 days priority of op- 


portunity to oS e any of the areas in Sites B, C or D. The 
“defendant! s Answer in paragraph V of its Eighth Defense admits 
“"that ‘on October 9, 1968, defendant awarded Waterfront Deck 
‘Site C-1 and a narenion of Site C-2, and certain pacing areas, 
to Waterfront Enterprises, Inc. « . ." hus, it is clear that 
by its own Banteaion a@cfendant in 124 days after June 7, 1°68 
warded. to Waterfront Enterprises, Inc. sites which Congress 
jad provided all statutory priority holders would have 180 
days priority of opportunity’ to lease. That plaintiff, like 
Waterfront Enterprises, could have applied within 90 days of ; 
June 7th ‘begs the guestion of whether as a matter of law it 
"was unlawful for defendant thus adninistratively to eeeEESSS 
any statutory priority holder's 180-aay priority of opportunity 
to lease any portion of Sites B, C and D. ; 
As to whether in the face of such unlawful adninis- 


trative dininution of plaintif f's 180-day priority of opportanity 


rights, plaintiff was required on or before Decenber 4, 1968 


to apply to lease either the sites avaxded Waterfront. Entek- 
“prises or some other site, plaintiff contends that “it was “not 
‘€or the following reasons: 3 : 
(a) On anda after essen 2. defendant made 
it plain to all concerned that it woul 
be futile to apply to lease any of the 
- gites awarded to Waterfront Entex xprises 
on that date, 
If plaintiff had been willing =o apply, 


and on or before December 4, 1968 had | 


(a) 
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applied, to lease sone other site than 
those awarded Naterfront t Enterprises 
that would not have remedied Acfendant's 
violated the Jaw by the 90-day 


award- 


tion to Plaintiff's Motion for Prelimi- 


nary Injunction, filed hercin-on December 


24, 1968, proves, plaintiff on October wp 


1968, eight days before the award to Water- 
front Enterprises, notified Defendant 
Agency in writing that plaintiff intended 
"to challenge procedures currently being 
used in leasing sites along the S.W. Water- 
front." 

As At tachment E to the Couplaint proves, 
plaintiff on Decenber 2, 1968 erence sly 
notificé defendant that pieintite con- 
eidered this preaature award to Water- 
front Enterprises a violation of plain- : 
tiff's statutory priority rights and 


reguested defendant to reopen and re- 


verse its decision to neve such alloca- 


tion in less than 120 days to any prior- 


ity holder. 
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‘As paragraph VII of the Complaint and - 


paragraph VILE of the Eighth Defense of 
‘defendant's Answer makes clear, defona- 
Bnturesectes this request. a 

By December 2, 1968, when ‘@efendant re- 
‘ceived plaintif£'s protest, defendant 
had done nothing to change materially 
either def enéant's position or the posi-- 
tion of any of the intervenors, includ- 
ing Vater‘front Enterprises. Although 
defendant had awarced or allocated to 
Waterfront ‘Enterprises ot of: site C-l, 
half of C-2 and the entire ¢ perking 
area, no lease had been executeds| | hence, 
“there was oe no sense a vested or enforce- 
able right to lease in either the defend- 
ant or Waterfront Enterprises when on 1 De~ 
cember 2, defendant received pleintise' s 
Protest. Defendant had ample tine to re- 
open and rescind its unlawful avard and 
S willfully declined to ao so. 

thus, there is no merit in the argunent : 
that ‘plaintifé, having protested | as it. 
aia in_writing.on October l, 1968, _and - 

. again on December 2, 1968 wa s guilty of 
aches entitling this court to refuse 
plaintiff's request that it now at least 


preliminarily enjoin defendant from enter- 


to spend a sub- 
(Waterfront Enterprises as- 


7000) to conply 


is acting equitably 


so. This Goes not mean that 


> 


plaintits refused Judge Gasch's sugges 


tion in chambers 


to settle the case. the contrary, 


as the Court.knoys from wnat. government 


Gotes 


counsel has said in its Supplemental Op- 
to Plaintiff's Motion for Pre- 
ection (which plaintiff has 


) ané@ in oral argument, 


pleintiff£, without prejudice to its rights 
in this suit, has subnitted a compromise 
offer and is still actively engaged in 
negotiating it with Government counsel. 
eifficulty, hovever, with afiy refer- 
ences to these settlemznt undertakings, 
injected by defense counsel into the of- 
ficial record of this cause over choos 


jection of plaintiff's counscl, is that 


153 
it was highly improper for the Gove ernment 
to have filed its Supplemental opposition 
to Plaintiff's Motion for Preliminary 
< junction and in oral argument to have 


luded repeatedly to matt ers contained 


therein (for example, to Mr. Canny's af- 


fidavit). z | 

(i) Finally, plaintif£'s complaint is that 
Gespite its timely protest it was denied 

-its statutory priority rights ané that 
this wrong is in no way minimized, = 

—munized, oF “insulated by the fact that 
ntif£ refused, except at Judge casch's 


ca 


ggestion, to submit an offer to lease 


Under | a pLccenune which Sf ‘plaintiff “is 

‘to prevail the “Court rust first conciute 

Nias ohteietit i vislation of plaintiff's 

‘Statutory rights. ae Bs 
2. Argument. That the statute does nore ‘require Gefend- 

ant: to make offers to priority holders to lease to ‘then but 
instead ‘permits ‘defendant, as it did to. tenis priority hold- 
ers to submit to defendant offers to lease. It was contended 
by defense “counsel and counsel for the 28 OEE OSS that the 
statute unanbiguously supports this proposition and, hence, 


.resort to congressional Commicteennen ports is neither necessary 


nor permissible. - 
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anendec 


D.C. Code 5-723, 1967 


. 


tod by Supp. I; 1968}, provides in most perti- 


m with the leasing of the 
the Agency is au- 

ed to provide to 

any business 


the area Ge- 


Then follews 
But it is the above-quotedé portion, not that which Mr. 


Jackson read, which "direc? 


tunity to offer to lease. What } ackson read specifies 
‘the procedure defen > must follow in notifying priority 


holders that real property is available for leasing and the 
requirement that within the 180-day period those priority 
holéers to whon Concre: : provided above, has given "a 


priority of oppertun: to lease” must Gemonstrate to de- 
“fendant's satisfaction their “ability to carry out so much - 
of said plan as may be embraced within the area epic they 
aesire to lease." 

In neither the above-guoted portion of the statute 
upon which plaintiff relies or in that which Mr. Jackson 
read is thete any inference that defendant may discharge 


its responsibility to give persons such as plaintiff "a 
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priority of opportunity to lease” by offering then 
BE any real property but instead by merely inviting then to 
make offers to lease, offers which, as Waterfront Enterprises 


admits, are SESSLER) expense sive to comce ee 


However, should the Court have any coubt as to who 
must make the offer to whom, resort to the congressional Con- 


mittee report which accompanies Eze bill which became the 


basic statute (P.L. 86-726) woul G@ rescive it. Chere 
4 of House Report No. 2081, e6th Cong., 2d Sess., agcompan - 
ing S. 3648, the Committee on the District of colunbia said: 


*It is the intent of the comaittee that 
the owner or owners of any business 

concern formerly located in such area | 
ané qualified to exercise the priority 
of oprortunity guaranteed by subsec— 

‘ tion (b) shall be cousidersd as hav- 
ing exercised the priority of oppor- 
tunity upon having been given an op- 

‘portunity by the Agency to accept or ox 
reject the offer made by the Agency | 
with _xes pect to any picce of prop 
exty in such area. * “Tondersez ring 

. added.) 


Never has plaintiff had any sach opportunity. 

Hence, defendant has clearly violated plaintifé's. 
statutory rights | and should now be enjoined fron taking any 
_action, such as entering into leases with interven ors, which 
would make more difficult for this Court, or the United Seares 


Court of Appeals for this Circuit, the job of undoing such 
: —— 


undertakings in order to accord plaintiff its statutory prior—_ 


? 


ity rights. Ges tans eS SE cee tee ee = 
Surely, since ‘Plaintifé | will cooperate in nh every 
way it can with defendant and intervenors, in expediting 


this Court's final ruling in this Litigation ana its “review 
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by the Court of Appeals, the ends of justice will not be 
served by freeing fengant to enter into contracts the 

so ob viously doubtful. 

It was ads istratively practical and 
feasible for defendant to require prtoniicy holders to make 
offers to lease. he fact that the intervenors. here were 


able to comply \ Geferndant’s invitation of June 7 proves 


ministrative procedure. 


ake eee it is wholly prrele= 

vant that some other acnintetrative process might be practical 

‘or feasible. Once it is found that Congress reguixed defend- 
ant to make the offer the practicality or feasibility of som 

ative process can be of no concern to the ‘Court 


Second, plaintiff respectfully subnits that state- 


ments by eefense counsel and counsel for intervenors made dur- 


ing oral argument yesterday refute the alleged practicality 


G 
of defendant's technique of reguiring priority holders to sub- 


mit offers to lease. AS Mr. Jackson said; itt cost his clicnt 


- 
some $75,000 to compose its offer. Moxeover, as Mx, Dodell. 

pointed out, epproximately 40 parties had statutory priority 
TEGHES « What -he failed to mention, however, is that of that 


nuxiber only 7 were willing and able to respond to dcfendant's 


Se Of June 7, 1968 to submit offers to lease. This 


is of record and found in Exhibit F to Mr. Axnold May" s affi- 


- 


“d@avit which aefendent filed herein on Deceribe “x 24, 1968 in 


support ‘of its Opposition to Plaintif£'s Motion for Prelini- 
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nary Injunction. Surely, dcfendant, on that performance, 


cannot expect this Court to conclude that defendant! 5 Dre 


mn Be inviting offérs has been a practical wey to achieve 


- 


Congress's stated purpose (House Report Ko. 1133, a9 Conic 
“1st Sess., Oct. 9, 1965, accompanying H.R. 11428, rs 3). 


Ss mS "gho purpose of directing the Agency 
i to provide such priorities was to 

make effective the previous pledges 
of the Recevelopment Land AGENCY, 
and the acceptance of those pledges 
by the Congress, that those businesses 
@isplaced from the area would have a. 
.reasonable and first opportunity to 
reestablish their businesses." 


Third, analys is reveals that, in fact, defendant's 


noses of inviting offers to laase, which must be submit- 


.ted dn such great detail at such great 2 egal, are chitectural 
and managerial expense, is, as plaintif z alleged in paras raph _ 
VII of its Complaint, a violation of the statutory rights of 


y 


priority holders. : 
For example, Waterfront Enterprises, spent $75,009 
Just to compose its offer to lease deck area for which numer= 
ous othex priox ity ‘holders , but for defendant's hasty award, 
most probably would have RO applied. Let us sueppose there 
had been no premature award to Waterfront Enterprises. If 


other offers had been made to lease portions of the sane 


sites Waterfront Enterprises sought, either tha other appli- 


‘cants would have to‘be denied and their proposals targely 


scrapped or retailored at substantial additional e3 pense 
or Waterfront Enterprises would have found itself an that 
: N 

boat; or all such applicants-might. have found theaseives 


required to make costly changes in their proposals iin order 


that each covld have something but not that for which he 
applied. . 

Inéeed, it is just this sort of a mess which the 
@efenGant now finds i van in because dofendant has in~ 


thea as required by Congress. 


> space. Something must give. Someone, 
find that the costly architectural 
ac to submit to comply with Cefendant's invita- 


tion if useful an ali must be redrawn at creat expense. 


recover, Since Cannon's, for ie which had 
2,388 sq. ft. of gross building area in the old Fish Market 
for sale of retail seafcod, has now appiicd for 22,175 sq. 
ft. of Geck in C-2 and C-3 for a seafood store and restau- 
vant, surely its costly architectural plans and financial 
data are largely wasted. This is so because defendant has 
repeatedly stated to priority holders that the factor the 
Agency will apply will consist of increasing the prioxity 
holéer's prior deck space to an arount approximately 2 to 


3 tines (not 10 tincs $ than the amount 


of original building 


Finally, plaintiff submits that the Congressional 
aS was feasible and practical, and that defendant could 
easily have implemented it. Assume 25 remaining priority 
holders including plaintife. If defendant had first checked 
infornally with the 25 to sec how aaa of them wanted to 


_ yeturn; and had then, in individual conferences with, let 
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us assume, the 15 who said they wanted to return, throwgh 
negotiation and cooperative discussions, decided what it had 
to offer which would come closest to satisfying each of the 
15, it could then, according to its own plan and design, 


“have eirercd se lease certain space to each. True, there 


night still pave been conflicts and controversies, which per- 


: haps would have hed to be aired and, hopefully, resolved in 
proper Pp public hearings. But priority holders thus treated 
“would then not have had the numerous RES for complaint 
which plaintiff has and herein asserts. 
Under that sort of progran, a priority holder, 
armed with an offer of a 99-year lease of a ce ertain speci- 
fied deck area, could within 180. days thereafter have easily 
arranged low cost financing, coma have empiGyeS lawyeis and 
architects to design a business and a building which the. 
Agency would most likely have been able to approve. - Instead 
of that, under defendant! s schemes as shown by Mr. Mays* Ex- 
hibit F, supra, apparently ait of the priority holders (with 
pexhaps the exception of Waterfront Enterpri ses) have had 
to risk the validity of their proposals by including with the 
priority holders non-priority holding principais such as 
Donohoe Constxuction Co., Inc. This is a highly questionable 
: practice under the Shashi Legislation and might well invali- 
date ‘all such proposals, | 
a Argument. No harm will cone to plaintifé if iacenes 


; tive rcélief is denicd and this suit is eventually dismissed. 


There is still space available for plaintiff ‘to return as a 


non-priority holder and Waterfront Enterprises dis. willing ae 


jease some of its deck area to her. 


as a statutory prierity holder. It de- 
nies that svitat 


_to it by Gefendant. Moreover, plaintiff is sure Waterfront 


no matter how well intentioned, 


s Conclusion 


- Por the reasons stated above, in the pleadings herein, 


ang in oral argument yesterday, it is respectfully submitted 


aintiff£'s Motion for a Preliminary Injunction should 


be granted, 


Respectfully submitted, 


DOAALD DENT WEBSTER Tas 
Attorney. for Cy Ellis Raw Bar 
1106 Connecticut Avenue 

Suite 525 

Washington, D. C. 20036 


Dated: April 16, 1969 
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ASPIDAVIT 
Bugene M. Waldron, Jr., being 
1. I have prepared this 


entitled Cy Eliis 
Land Agency. 


Yona loan efficer in th 
the Small Business Aduin: 


On Hover see 26, 1958 


peLenE soe of th 
en ettempt to 


& 
ty 
bE 
res 
n 


1 
o's ch Be 
“hy eee 


tr 


tw ry 
? 
we 


herd a BS 


fh) be 
mow os 


ia) 


Re PF, 

fom 
ctOoY Oa 
b> tb 9 


RHE 


ih 
on 
ty oO 


vaterfrent 


aoe Agency unde 


that tine 


, oN 


yet 


te fe Jt 


bility end seco s to the econcic ‘feasid! 

preposel we would ne a certain eee 

mation was as follouus: 

(1) A written notification by 
business ef-its imminent 3 
eccording to lirs. Ellis, occ 

Deteilea inforsatien pore raiser 
square footege which 
soterfront eee and also 
squere footage which is propo 
receveloped site. The said site 1 

assufed by the RIA. 

(3) A detailed listing of the exact cost of the nk WLRALNG 
to be constructed efd the equipment to be instellcd, 
along with any working cepitel needs. 

(4) Updated financial staten ronts end s detailed projection 
jndicaeting her expected volume at the new tocewicns 


On Noverber 29, 1968, I asain spoke with Hrs. EDlis and hore 
attorney, Mr. Webster, by telephone. At thet a the 
eforenentionced necessary information was again indicated as 
being needed. It was further indicated that this iinforzation 
would be necessary in order for us to Getermine whether 

Mrs. Ellis? business was eligible for consideraticn under the 
Displaced Business Loan Program. To date, this iuformation has 


not becn received. . | 
There were the only tuo conversations held with its. Ellis or 


her representatives and me pertaining to this aS rticuler =, 
property for relocation. 


The fact that the decks have not been built, and thet according 
to the RLAts prospectus, the deck on Site C would | nos be cennleted 

wntil ahs would nos alone deter the Small. Business Ades inistration 

froa issuing a camitre nt to Mrs. Ellis concerning financial 
assistance. 


Sworn to before Be this 
——_ 
31 day of Deccmsr 1958 Bugeng x, 


vie SS 
POLE Lt ae Foe 
LEC Zeer 


hv 


a 
fa 0 


4 pn) 
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RESPONSE OF WAUSRFRONT ENTS RERISES, INC. 


aes 


BAY) FAINEESE'S "REDSUSEAL MEMOR ANDUM = 


n™ filed with the Court by counsel for 


he papers which have elready been 


- 


fied in the 2 this case, nor to the ergument made in open 


COUTTS. 


that the 

in its. Pr Boer tus, in Sessa to giving all 
tetus under Section 5-723 of the District of 
which to exercise the right of election 


uiger thet Section, steted in its Prospectus: 


he anys of the date of this Prospectus, 
+ Land Agency may elect to accept ~ 
ee by & eny busiies s displaced from the 

roterfrent end enjoying ® priority pursuant 

Lew 7 85-7365 es exended by Public Lew 90-1756 
No erat svomitted by any person or business other 
then a statutory priority holdey will be considexed 
until 180 deys efter the cate 1 of this ELOSDECROS: ° 


the 180-day period had been cut dom to 90 dayse 
dustead of raking an allocation and tendering 
@ specific property to the pleintify, celled on the plaintj[z to peke 
an offer to the Agency which the pleintiff says reont that the Agency 
went sbout the business peckwerés. Taira, an exrgucent which cocs not 
seem to be pressed seriously in the "Rebuttel Memorandum", that the 


requirements of the Agenc with respect to evideace of financial re- 


sponsibility, etce; were too onerous end burdensome. 


' 


Cement e eee RS em 


Footnote 1/: June 7, 168 
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2, With respect to the first point, if there were eny Bub- 
stance to the Complaint, it hes long since becone ncot. If ue plein- 
tire hed within the 10-day period complied with the requirenonts of the 
Agency and made en application for en erea which conflicted with the 
application of any other priority holder, she would then bave the cease 
her counsel mekes out, that is to say, her ergueble position vould Pit 
the issue. But she did not submit = offer on any “spece to which the 
Agency is by eny of the nevers in the 
to anyone else. She complains that space was exerted to waterfront 
Enterprises, Ince; but the lease on that spece has net yet been ex- 
ecuted, and the Agency does not yet have any epplication from the — 
tiff for the space which Waterfront Enterprises, Ince hopes to gete 
Certainly, vhere an epplicetion is made for the most drastic relief it 
is within the power of the Court to give -- & prelininety injunctiica == 
such en omission in the showing of the pleintiff should, in end of it- 
self, be fatal. The authorities fon this proposition ere Sirens, fully 


presented in the memoranda before the Court. 


3. The plaintiff’s second point is equelly untenable. Yhat- 


sver may be the precise or literal words used in the statute or in the- 
report (and we do not read them to havé the absolute charedter plein-~ 
t4ff's counscl has assigned to thom) the statutory intent is quite 
_elear: It was left to the Agency to devise a, method by means. of - -which 
the xrequixements of the priority holders wowld be ascertained and 
thereafter the Agency would negotiate & lease with the omer of the dis- 
placed busincss for space suitable to it. With Sper cociame es forty- 
three (43) known businesses displaced from the Waterfront, it could not 


have been known to the Agency whet were the intentions end requirements 


ey 


fesch of then yithout inviti her meke them known to the Ageucy 


to start the ruming of the 1§0- 
those who éesired to retwm to the Waterfront 
sil to the Agency to eneble them to know 
what the asgregats ‘enents would be, the Agoney could foreclose 
all others : tus, This seems quite reascnsble, and. 
% to devise 9 method more 
e ii what wey this 
iS sone stage, sconer or Ister, she would 
heve hei to indicate to Agency ow many squere feet she required, a 
cicture of whet her premises would be like, what 4% would cost, 
Snenctel ebility to carry out her progrem. If the Agency ex- 
tenéed to her en opportunity to mske her reouest for eny part of the 


pete ron Geck, t% is hard to see how she cen complain, after 


Ye: eterfront Enterprise Sy Thee ch hos & space which (es ex afterthought) 


new seys she would have preferred. Apparently, et the public heer- 

on this Inveryenor'’s eppl Scation (which the plointitt attended, 
interpesing no cbjecticn), this Intervenor's presentation tade that site 

% too good. She had the saxe epportunity ell other priority holders 


end by admission of her counsel In open court she bas not even yet 


explication whatever 7 
= 


° 4, Pletntitf's third Seen was thet thé ® Agency's require=- 
ments, to rake the application, were too onerous. They were undoubtedly 
& burden, but the requirerents did not go beyond what any sound. busi-~ 


tn 


ness person would have to do enalyzing the economies of the pro- 
posal, whether the. epplication were for public lend or wos involved in 
negotieticn for privete lend. As 6 metter of fact, the requirements of 


the Agency are probably beneficial to ell applicents in that it re- 
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quired (as the etutute intends) the applicant to do his homework to 


determine whether Jt is rewly an its interests to procecd. It would 
elso be usmmifestly eviward end unfair to alleocete to anyone Yond space 
if thet epplicent wes merely seving his options, so that os cou with- 
drew later and leave the Agency high and dry with leftover epece which 


msy have limiting ee erretiee Therefore, in order to: develop its 


entire progrem, the Congress wisely euthorized the Agency to requize 


of applicants the demonsere iozs serived in the Prospectus. 
go = 
aa bo ee 


; 
malt By_reeson of the foregoing, end for the edditionsl reasons pre- 


sented at exgunent and in this record, it is respectfully exbat Stted 
that the plaintit? has not made a sufficient showing to. entitie her to ; 


& preliminary injunction. 
Respectfully subnitied, 


Att bomneys tor Tiierveno:; 

Waterfront terérises, Ince s. 
-170L K Strest/N. We 
Washington, De Ce 20005 


[Caption Omitted in Printing] 
INTERVENER DEFENDANTS MEMORANDUM OF POINTS 
IN: AUTHORITIES IN OPPOSITION TO PLAINTIFF ' Ss. 

MOTION FOR PRELIMINARY INJUNCTION 


I. 
Statement of the Case 


This is an action brought by Cy mute Raw Bar a partnership, 
against the District of Columbia Redevelopment Land Agency (hereinefter 
cated Agency) for injunctive relief. The complaint prays | thet the 


defendant be enjoined "From taking any action which might deny 


_ plaintiff any of its rights to the full statutory 180-day priority 
= | 


of said southwest 
<¢ a mandatory 
o "take whatever action is 


unlawful acts”. 


it is alleged, in 


2 Prospectus da 
is action violated plaintiff's rights 


ffered for lease was not then available to 
: pats : 


renaturely assigned and alléeated 


rfront Project to one 


the heretofore described act 
Sthout rational basis and an 
rat Agency Srolevediics 
statutory ¥ : 3 leintiff to exercise its priority 
rights in ras 1 and vapractical areas : 
The su ut whicl =) is made and the. 
actions of 4 y tt challenged are fully described in 
ettachzents A, B, C and D to the complaint. 
Intervener defendant, Joseph L. Cennon, is the holder of a 


‘priority of opportunity 2s owner of a business concern displaced 


by reason of the Southwest redevelopment and a participant in Cannon 


Enterprises. Through Cention Enterprises the individual Joseph L. 


—_— oo” 


Cannon tinely submitted an offer to lease part of site C-2 and part of 


site C-3 end to construct 2 combination retail seafood market and res- 


. taurent on said stic. ; 
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Joseph L. Cannon is president and a director of Cannon Seafood 


Incorporated which is 2 principal in a joint venture CIOs TERESA 


Motel Associates, also a timely applicant to lease certain water front 


property in an area described as D-1 ma D-2 in Agency's Prospectus 


dated June 7, 1968. 
: | 

Intervener defendant Flagship Restaurant, Incorporated through 
its president, Daisy L. Mahan is the holder of a priority of oppottunity 


in the developzent of the Washington Chennel Wate nat and a tinely 


applicant to léase certain sites in areas designated B-l and B-2, 2 
certain area beneath the dock on site B and site P-1, under Agency 
Notice and Prospectus dated June 7, 1968. ae 


Intervener defendant Charles W. Glasgow is the holder of a priority 


of opportunity to “lease a certain area of land in the comercial development 


of the Southwest Ma terfront Urban Renewal Project Cc and is) ithe owner os 


45% interest in a joint venture called G “and D Associates who timely filed 


a submission to Agency proposing the development of a portion of site C-2 


and a Dae of site C-3 in accordance with the RSE and Prospectus of 


Agency dated June ia 1968. . 


Intervener defendant BQECES A. Walker is the holder! of a prtoricy 


_ opportunity to lease from Agency for redevelopnent a portion of the ; 
Southwest Washington Waterfront sites in accordance with the Notice and 
Prospectus of Agency dated June. 7 1968S. Said defendant tinely ‘filed his 
submission under the terms of the Prospectus proposing on behalf of 


Herzog's Incorporated the lease and development of a part 9 of site D-2 


and site P-5. : 


x - 


Agency in accordance with its Notice and Prospectus dated June 7, 
1968 received the offers and deposits of money of. each of the named 


fatervener defendants and has acknowledged timely receipt of such offers 
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ionally curing the 1$0-day period called for by the 
nd allocated certain Waterfront aces to another 
the present time 
Agency i asi n “i each of the named 


intervener defendants. 


inent Statutes = 


? 


The legal authority of the District of Columbia Redevelopment 
found in the 


eptezder 8, 1960, 74 Stat. 871, Sec. 5-723 D.C. Code 1967 Edition. _ 


* 4% 


The Grant or Denial of a Preliminary Injunction 

The grant or denial of a preliminary injunction is a matter... 
the sound discretion of SA Goo National Lawyers Guild v. 

App. D.C. 252, 225 F.24 552, cert. den. 76 S.Ct. 778, 

351 U.S. 927, 100 L.Eé. 1457, rehearing denied, 76.S.Ct. 1045, 351 U.S. 

990, 100 L.Ed. 1482. In exercising this discretion, the Court is to be 
guided by the following criteria as set forth in Fastern Air Lines, Inc. v. 

Civil Aeronauti . (C.C.A. 24, 1958), 261 F.2d 850: 

"ZAKS 


agency m2 
. condition, 


ay of an order of an administrative 
y be granted when the following’ 


ere net. 


"(a) Where the petitioner is likely to 
prevzil on the merits of its appeal; 


"(b) Where the petitioner has shown that 
without a stey it will suffer irreparable in- 
jury; : ; 


"(c) Where there is no substantial 
harm to other interested persons; and 


"(d) Waere the public interest will 
not be harmed. ***." 
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Although the above criteria were set forth in conn 


the consideration of a stay pending appeal, this Covrt is called upon 
to make the same determinations, i.e., the relative importance of the 

| . 
rights of the parties, the acts to be enjoined, the irreperable herm 


that may be sustained in the evene PRG Say is a granted 


and the probability of the ultimate success or failure of the suit. 


Embassy Dairy v. Camalier, 93 U.S. App. D.C. 364, 211 F.2d a1. 


for prekininacy see ee and atta ached affi 
and authorities in support thereof fail to “be any eaerte! ene = by, the 
plaintiff for. the relief sought in this case. As a matter of fect, the 


pleadings in this case contain ay bere conclu ssigns ° 


as ~ 


to the claimed unlawful actions of the Agency. Such allegations fall 


short of stating a claim against the Agency. Moreover th 


Mrs. Ellis clearly reveals that plaintiff inten tionally and with full 


knowledge of the Notice and Prospectus dated June 7; 1968, permitted 


the 180-day period to expire without attempting to exercise her priority 


of opportunity to lease and develop space in the Southwest Waterfront 


Area. On the pre esent state of the record the Court in exercising a sound 
| 


judicial discretion is called Bpone to deny plaintiff's motion for 


preliminary injunction. 


Vv. 
Plaintiff has | Failed to St Show Irreparable Injury 


The plaintiff has failed to show trreparable totes. 


- Under the 


Notice and Prospectus dated. June 7, 1968 and more particularly at page Mi: 


@ by the Agency after the expiration 
he statute and the Prospectus will be 


Accordingly plaintiff, if it is 


Serious in its stetement thet it desires to make an offer, may make such _ 


and have considered by Agency. With this opportunity presently. , 
is in no noeitien to urge upon this Court that 


by the action of Agency. Absent a showing 


if the Relief-it Seeks is Granted ~ 
to Other Interested Persons. 


As set ovt in the motion to intervene and the proposed answer to 


be filed by Intervener defendants, said defendants are all interested 


persons in that they hold,es Gd the plaintiff, a priority of opportunity. 


The cist inguishing eleneat eas between plaintiff and intervener defendants 


wit 


_is the fact thet the latter t nely filed their_offer to-lease in BO 


with the Agen scy’s notice. Under such aes o aD plaintiff, if successful 


in its application for a ES injunction will deny intervener 


defendants their statutory right to have their offers considered and re- 
viewed by the Agency promptly. Further, intervener defendants have 


expended substantial sums of honey and time in preparing the necessary 


documentation required when an offer is made to the Agency. Also at the 
time of filing each intervener defendant deposited with Agency a substantial 


sum of money to evidence their good faith and intention to proceed with the 


development of the site. Intervener defendants say that if the Court grants 


plaintiff a preliminary injunction that they will suffer irreparable harm. 


17] 


- VI. . 

The General Public Interest Will ES armed if | 
__a Preliminary In Injuaction is_ Grant 
The Court in considering plaintiff's ee for é preliminary 


‘N 
injunction may take geese notice of the fact that it is in the general 


public cmcenes to migeeee at ‘the earliest possible tine the. developnent of 


the District of Columbia nose Renewal Plan for Southuest Area Proje 


ec 
c 


project will adversely affect the interes Spats woli yr this reeson 


it can be said that the SOEECS Se a pre ners me eee mone likely 


to Waavence the interest of Se gener ral public t than would the grant of 2. 


preliminary injunction. | 
Conclusion 

: | 

Based upon all of the foregoing, intervener defendan its respectfully 


ee en 


request the Court to deny plaintiff's. request for a preliminary injunction. 
WILKES & ARTIS 


By, 
Norman M. Glasgow . 


v4 
Gesoneds Clit by 
George € “Ciark ; WEES 


LL ae] floss 
GREASE eerie ze ae notated 


Whayne 5 $: soe 


Attorneys for Intervener Defendants 
700 Tower Building ; 
Washington, D. C./ 

393-5040 


[Certificate of Service Omitted in Printing] 
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MENORANDUU OF POINTS AND AUTHORITIES 


IN OPPOSITION TO PLAINTIFF'S hHOTION 
TO_SERIKE 


a ee ne 


é In the Govern:tent's ansver filed in this case the Governnent 
states as a Seventh Defense that the plaintiff has in effect had 
an enlaxgenent of tine of 99 days from December 4, 1968 to submit 
en offer. Tre an further. states that plaintiff did subait an 
citer on March 13, 1969 to whicb the Agency applied the Se 
that it 2pplies to offers subnitted by priority holders, even 


though plaintiff's priority ex ee on December 4, 1967. 


The natters ete are referred to in the Seventh Defense are 
relevant to this litigation. They are natters that vere argued 


- -Before Jucge Robinson on plaintiff's motion for prelininary injunctic 


“ 


_ Plaintizt's representations concerning the matters that are 
alleged in the Seventh pefense are totally inconsistent with our 
understanding of the nature of the offer plaintiff made and of our, 
actioa upon it. Moreover it was our uncerstanding from the tine 


that ve indicated that plaintiff might surwit an. offer ‘that such 


an offer night properly be brought beforo the Court. 


During the course of conversations betyeen plaintiff's counsel 
‘and counsel for the Agency, plaintiii's counsel repeatedly acknowledg¢ 
thet he was "making a.record". This had no other meaning than that . 
plaintifz's counsel at that tine had the sane understanding of the 
‘relationship betveen his prospective offer and this litigation that 


we have. 
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On one occasion, after severn 1 conversations ke 
plaintiff's counsel stated that he, did not kelieve it vould be proper 
for the conversations to be placed in an aificavit to be filed in 
Court. We replied that we ceencd what was then taking place 
germane to this lawsuit; ve eerie stated that we, could not assure 
‘plaintizf£, therefore, ‘that ne tter rs occurring curing st convers 
would not becone part of the Court record. Fa 
tinued the conversations 


offer on March 13, 1969. 


the ‘redevelopment of the Southwest Waterfront; and is an offer 


purporting to be made pursuant to the Agency prospectus of June 7, 
1968. Plaintiff, on notice of this unde rstanding on the part of 


the Agency, subnitted its ofier for the Agency's action. The Agency 


acted upon it on those terns. 


i 

Ye also note. that at the first convers ation in the serics of . 
conversations which led. to plaintiff's sutnission of its oifer, the 
attoz enoy for intervenors Joseph L. Cannon, et al. was BECees rte This 
further underscores the fact that plaintiff can have bad no reason- 
able belief that its offer would be insulated fron this litigation. 


. Indeed, the very fact that there are other parties to this lawsuit 


i 
! 
2 


defcats plaintiff's clain that it had a right to submit an ofier 


--to- the- Agency and have it acted upon, and to keep this entirely === 
. i - 
seeret in all respects from the other parties. 


Pa 


3 | 
In addition to moving to strike oars which plaintiff 


erroncously calls “settlenent negotiations", plaint iff also noves 
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to strike natters specizying the harm that would follow fron the 
grant of an injunction. We fail to understand that conceivable 


basis there can be to strike such specification of injurye . 


For these reasons defencant Agency respectfully subsaits that 


the motion to strike snould be cenied. 


/s/ 
DAVID G- BRsass 

United States Attorney 

fs/ 

JOSEEu Be HAD NACH 

Assistant paztcs States Attorney 
s/ ae 

NATHAN DODELL ~ 

Assistant United States Attorney 
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" yexoRANDU: OF POINTS AND AUINORITIES 
IX OPPOSITION TO PLAINTIFF'S NOTION 
%O AMEND CONSLAINT 


_ TO AREEND COs Et 


Plaintiff seexs to ancnd its. complaint to raise ty0 contentions 
> mever pade in the acministrative proceedings which pre eceded this 

spe aia One clain is that vateriront Enterprises, Inc. is not 
a statutory priority holder under D. C. Code 5-723. The second 
clain Ss a contention that the Agency erred in requiring plaintiff 


to make an offer to lease rather than offering to lease to plaintif? ‘ 


ro 


- 


certain specified Geck areas 


Keither of these clains can be raised now, for it is bhornbook 
law poet a court does not pass upon contentions not timely presented. 


to an administrative agencye 


The tardiness of the first contention 1s significant in that 


the Agency has awarded 2 deck site to waterfront Enterprises, Ince 
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This award took place after a public hearing which afforded the 
opportunity to make precisely the kind of objectioas plaintift£ 


belatedly seeks to wakes 


° “ , “ “ | : 
The second contention is one that was not mace ee the Agency 
Sa 


undertook a procedure Leading to the recevelopzent of the Souchyest__. 
— ence nes eee mee a 

Waterfront. Kow the Agency is ready to act offers it has 
. > 1 


Vu 


received. It would be extremely inappropriate to persit a new 


For these reasons, end because plaintiif seeks to raise iss 


not timely raised aduinistra eaucayp we respectfully subait that 


the motion to ariend should be denied. 


/s/ 
DAYID G. ERsSs nase 
United States Attorney 


tsf Sse 
JOSEPA Ne HANNO 
Assistant Unite G E Sites 
~ = i 
Oa LL 
NATHAN PODELL 
Assis stant United States Attorne 
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OPPOSITION OF INTERVENOR, WATERFRONT 
ENTERPRISES, INC., TO PLAINTIFF'S MOTTON TO AMEND COMPLAINT 


eens Waterfront Enterprises, Ince, by its Beenener os 
respectfully opposes Plaintiff's Motion to one Complaint and Ss 

1. Plaintiff lacks standing to contend that Interven0®, Water= 
‘Front See hs Inc., is not and never was a: statutory ploricy holder under 
Public Law 86-736, 74 State 871, 33 USC 403 (1960), as anendod by Public Lay 
90-176, 81 Stat. 542, D.C, Code 5-723 (1967). id | : ¥ i 
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2. Plaintiff is estopped to raise contention that Intervenory |“ 


Waterfront Enterprises » Inc., is not and never Was & statutory priority holdor 


for reason that she failed to raiso contention at proper administrative hearing 
; 4 
and for feilure to exhaust administrative renedics. ave ee ae 
JACKSON, GRAY & LASKEY 
By __/s/ Thomas S. Jackson 
4 Thomas S. Jackson 
Attorneys for Intervenor, 
Waterfront Enterprises, Ince, 
1701 K Strect, NeW, : 
Washington, De Ce 20006 


[Caption Omitted in Printing] 
MEMORANDUM OF POINTS AND AUTHORITIES OF 
ee WATERFRONT ENTERPRISES, INC., IN 
OPPOSITION TO INTIEF'S MOTION TO “AMEND mma 


. 


1. The question of whether Intervencr, ‘Waterfront Enterprises, 


Inc., is a statutory priority holder uncer Public Law 86-736, 74 Stat. 871) _ 
ad USC £03 (1960), as Anended by Public Law 90-176, 81 State 542, D.C. Code z 
5-723 (1967) is a matter for the dovernination of the District of Columbia 
Redevelop= ent Lend Agency alone in the ebsence of nore than ons application 
“for the sane sites. In the absence of eny other applications xor the sites 
“tor which SN Waterfront Bacexp rac ey ? Ince » epplied, no party possossos 
the requisit interests to have standing to question the determination of the 


District of Columbia Redevelopzent Land Agency thet Intervonoz, Waterfront 
Enterprises, Ince » is & statutory priority holder. L. P. Steuart and Bro. Ve 

Boviles, 78 US sop Dibe 350, 140 F.2d 703, affirmed 322 U.S. 398; 88 L.Ed. 1350, . : 
- -64 Supe Cte 1097- The io pleadings in this cause show that Intervenory Wator 
- front Enterprises, Inc», mado erence ir for what is known as Site Ct and a 


portion of Site C-2. “The previous pleadings also indicate that Plaintiff os 
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: ferred Site B-2. Thus a timely application on her part would not have been in 

: conflict with the application of Intervenor, Waterfront Enterprises » Inc. As . 
im result, Plaintiff has failed to show the requisit threat to a’ particular right 

of hor own to have See to allege that Intervenor, wsterfront Enterprises g 


ence is not end nover was a statutory pricrity re Le Pe Steuart and Bro. 


Xe Bowles, suprae 


2.- Plaintiff by failing to exercise her ESS to make applica» 


, tion for sites within the Waterfront Redevelopnent area within the 180 days 
* alloted by Public Law 90-176, 81 ‘Stat. $42, D.C. Code 5-723 (1967). Under this 
: : statute, ovmers who fail to make an application satisfactory to the Agency, - 
"shal no longer have the ‘priority of opportunity continue to be available to = 


_then. Thorefore ’ Plaintiff is no longer a priority statute holder and as a 


~ rosult lacks standing to challenge lease avands to eppatcant ee determintd: to a 


_be ee priority holders by the District of Coluabia Rodovelosent Land ~ 
© Ageney eee oy eee 


36 As “shown by the prior pac » prior to avanding | Site on 


‘anal a portion of Site on? to Intexvenor, Waterfront Enterprises » Ince, the 


tbe 


1 } Defendant, Diserice of Columbia Redevelopment Land Agency held pubs hearings 
on i the award of Site we and the portion of Site C=2: Plaintif¢ was present - 
ce at said hearing and had the knowledge or ineans of mnowledge of her rights end 
of the material facts at the time. At that tine she fated to assert that tho | 
| _Intervonor, Waterfront Enterprises » IMcey was not e Racwory p priority nender! 
and thus she 4s estoppod fron SORE the contention nowe danke Werner Sawn), 


” Gompany ve Nolvoring, 68 AppeDeO. 267, 96 Fe2d 539 (1938). The afin 


moans to rodress any wrongs against ‘tho Plaintiff were available to her at the . 
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tine and she failed to utilize and exhaust then. when a party fails to utilize 


and exhaust his acninistrative remedies, judicial relief may not be sought. 


denied 38 


and Sons, Ince y- Ditlon, M4 F.2d 497, 120 UsS. AppeD.Ce 112, (1985) 0 
Respectfully submitted, 
JACKSON, GRAY & LASKEY 


By 

Thomas S. Jackson 
Attorneys for Intervenor, 
Waterfront Baterprises, Ince, 
1701 K Street, NeWe 
Washirgten, De Co 20006 ; 
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ORDER 


———_— 


ing cone before. the Court on plaintiii's 
“notion for a prelioinary injunction, and the Court having con- 
: the conplaint, the memoranda, afficavits and exhibits in 
of anc in opposition to the motion, and having heard oral 
in open Court, end the Court having entered its findings 
of fact anc conclusions of lay, 3st is by the Court this day 


a 


, 1969, : 


° 


On 


ORDERED that plainti?: motion for prelininary injunction 


be and it hereby is cenicd. 


_————— 
UNITED STATES DISTRICL JULGHE 


[Certificate of Service Gmitted in Printing] — 
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FOIDNIGS OF FACT AND CONCLUSIONS OF EA 


~ 

This matter having cone before the Court on the motion 
plaintiff, Cy Ellis Rew Bar, for a preliminary injunct 

. defendant District of Columbia Redevelopuent Land Peas 

any action which nignt deny any of plaintifr! 's all S 

rights under D.C. Code Section 5-723, and th 

_ the complaint, the nenoranda, affidavits 

said. notion end in opposition thereto, and having hea argunent 

in open court, the Court nereby finds the facts and states the con= 
‘clusions of law as follows 


~ ; Findinss of Fact 


1.. Defendant District of Columbia Redevelopment Leng Agency 
(the "Agency") is supervising the redevelop® rent of the Southwest 
‘Waterfront through urban renewal -in its role as adninistretor or 


“the urban renewal “progran for the District of Columbia. 


2. Under D. C. Code Sec. 3- 7235 Congress ae to certain 


dus inesses that had been displaced fron the vaterfron ve a 180-day _ 


priority of opportunity to lease sites on the waterfront from the 


Agency for the purpose of reestablishing their businesses. 


3. Under authority of that legislation, the Agency novified 


plaintiff by letter and Prospectus of Jue 7; 1958 that real property 


was available for Leasing, --th rat is, Waterfront Deck Sites B, C and 
D. The Prospectus contained a aescription of such real property, 
the terms and conditions of the offering, and the procedure the 
Agency would exploy in acting upon offers submitted by prospective 


redevelopcrs. 


rere issued at tne time the Agency | 


@ for leasing." 


ais detern mination wv 
prudent. pusinessman, interest¢ 
that tine all the infor- 


offer to lease specific 

: ” 

: information we ovided in the Prospectus end the 4. 
reliminary plans for Deck + 


ve to constract their 


5. The offering of property on this basis conformed to the 
customary 2s of the reat estate business, and of the Agency 


maxing oa erty offerings. In eddition, ¢ tne offer ing made 


it possivie for the teveloner to be in a position to construct 


his inprovesents snortly completion of tne construction of : 


the decks. : : 


tres that tne prospective 
enedles the Agency to 
2 receveloper's offer complies with the priority 
enents of the D.C. Redevelopment Act 
formation is necessary 50 that the Acenc; 
=o =e + 
cture of the proposed Smprovener 
the economic feastoil developnent, the financial 
to complete such development end ] 
to maintain it in acco with the urban renewal plan, the tine 
witnin waich the redeveloper proposes toc nstruct his improvements 


and the use to yhich they will be dedicated. 
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% After the Asency notified plaint4fr that real property was 
; 
vailable for leasing, the Agency repeated? y offered to assist 
“plaintice in the development of an offer. By letter cated November 


22, "1968, tne Agency reminded plaintiff thet the prio: rlty period 


| 
would end on December 4, 1968, the last day of the ake! e 


December eS 1968. .Several other priorit ty 
holders) did subnit offers by December 4, = 
9. During the 180-day priority period, the Ace ency, in accord- 


“ance with its prospectus, accepted an offer fron Jaterfront Enter- 
x pe > Pp 4 ; 


prises, Inc., submitted with in the first ninety. 4 32y8 of the period, 
This offer covered Deck Sites C-1 and part of C-2, the space beneath 
Deck C, and parking sites P-2, .P-3 and P-l adjacent to Deck ©. All 
priority holders, including plaintirs, received ok that a public 
hearing was to be held on the offer of Waterfront Enter; ses, Inc. 
Plaintiff, though. present at the Agency hearing on ostover 2, 1958, 
- expressed no interest in Site C-1 or C-2, the space beneath Deck C 
and thes¢ parking sites. Plaintire made no objection to-the award 
to Waterfront Enterprises, Inc., which wes made on October 95 1958, 


until November 27 and December 2, 1958. : 


a 
. 


10. Plaintiff had advised the Agency by letter dat ted Octover 1, 


i968, that it intended to apply for a lease for Site B2. If plaintiry 


had made a timely offer for Site B2, which complied with the Prospec 


plaintitf's offer would have been considered along with those of oth 


tl 
priority holders who had nade offers. 


ctus. 


er 


Ss 


> 


Eyen though the that plaintiff's priority 


1OUe prejudice to the Agency's 
xpired, plaintiff had tae 
1 amoumt of time following, 


bait an offer. Pleintiff sub- 
. Y 


y found did not 


an offer, om March 
2% the standcarés submitted by priority holders 


tae question of Ag 


ne cecets, for the cont 
>. 


to the contractor = tne 
42 
vse 


5s end other losses resulting fron Gelay. Anonz these 


en increase in overall cost at the approximate rate o 


me per cent per nontn-~$40,000--as a result of inflation. 


would cause redev to collectively 


a monthly rate of approx 


a 


4150, leases executed pefore June 30, 1959 cen be 


oe rental rate than leases erecctes ever the 


entire Southwest Area and tne + 


zh, It is in the interest of the 


that regev elonsent of the Southwest aterfront proceed 


ti peed = 


Conclusions of Inv 


shown no likelihood of success on the merlts 


the timc the Prospectus 


be. Tne requirenents set fortn 
mission of offers validly carrica out the statutory p: 
the Agency shall give priority nolders a period of 180 ays to 
“denonstrate to the Agency tne | 
[the generel Gevelopment} plan-as 
yhich -they Gesire % 


foiled to subunit an. 


* v= 


.. Agency's Prospectus within the priority p a nae 


priority expired on Decerber AS 1958. D.C. Code 5-723(d), as anended. 
‘ aoe ease 


: j ; 
d. The Agency's award to Waterfront Enterprise S39) IRC~5 on 


October 9, 1963 did not infringe plaintitrts statutor, 47 priority of 
Pp 


opportunity because: the euard Was ant £0 


_ adequately safeg narded plaintif 's 


” 


object to the award to Waterfront Enterprises, - Ince, | 


- C-2, tne space bencath Deck C, and parxing sites P-2,; p3 and pai; and 
2 Pp 3 z 2 


ae 


plaintiff's express interest was in Site B-2, and there was no reason 


why plaintiff could‘not have submitted a tinely offer for Site B-2. 


i 
i —- 


2. The serious and seerenarate injury thet would pe suffered by th 
Agency, by persons who complied with the Agency's Prospectus and by the 
public if an injunction were granted outyeighs by far any injury plain- 


iff may suffer as 2 result of the denial of the prelininazy injunction 


. ' 


3. Accordingly, prointify is not entit tied to injunctive relies. 
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not entitled to injunctive re elief for the furtn 


has, in effect, had an cnlarg -onent of time of 9 


deys from December > 1968 to submit an offer, which the Agency has ¢ 


a 


>, 


sigered in light of the standards the Agency epplies to priority hols 


Lsf_ : < 
Tiny SHaus DiseRICe JTOGS 
[Certificate of Service Omitted in Printing] 
[Caption Omitted in Printing] 
OPPOUSLTICN TO DEFENDANT'S, PROPOSED ORDER AND 


‘PROPOSED FINDINCS OF PACT AND CONCLE SIONS | OP Laid 
_Plaintifé has this norning received defendant's proposed 
Order and proposed Pindings of Pact and Conclusions of Law end 
objects to the proposed Findings ar nd Conclusions as follows: 
Pirst, the proposed Findings end Conclusions are a great 
deal more éetz eatied than is required of, or advisable for, a 
Court to make where the Court has merely decided to deny plain- 
tiff's Motion for Preliminary Injunction. This Court knows 
that plaint Life's Complaint secks, after an evidentiary hearing, 
a permanent injunction. Eence, for the Court to make the de- 
taile@ proposed Pindcings of Fact and Conclusions of Law which 
defendant proposes woule be to prejudge the case on insufficient ¢ 
evidence. . b 
Phe most the Court necd find are certain uncontroverted 


facts and the most it need conclude is that plaintiff has not 


established that it will suffer Srrepareble injury pending 


he hearing and the Court's ruling on plaintiff's application 


for a permancnt injunction. 
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Second, concerning defendant's proposed Pindings xo. lL, 
2, 3 and 4, no objection. z 
Third, defendant's proposed Finding No. 5 is clearly pre- 
mature, unsupported by exedible evidence, and an attempt to 
have this Court prejudge a xelovant, thouch not vital, issue 
-in ‘this case. Surely neither aefenéant nor 
sented any evidence that the RLA's inviting 


to submit of ers to lease unspecificd ere2s 


be built at no guaranteed future Gate, would SUpROre Gefenégaat's 
gu 


proposed finding that, “fhe offering of pr opert ty on! this basis 


conformed to the customary practices of the real estate busi- 
nessoend of the Agency in making other property offerings." 

Moreover, the second sentence of proposed Fin nding No. 5 
‘ig nonsense. RLA's "invitation," not “offering,® mace nothing 
‘ possible for the redeveloper other then to submit an offer to 
lease which might, or night not be, accepted solely on the 
grounds that the offer to lease was for too large a deck area 
‘ox for a deck area which RLA might decide to lease to some 
other priority holder. 

Fourth, concerning defendant's Proposed ad Pinang No. 6; 
no objection. 

Fifth, concerning dcfendant's eroneees Finding Ho. dies 
there ig no credible evidance that “After the Agency noti~ 
fiod plaintiff that real property was available for ‘leasing, 
tho Agency naeeeny offered to assist plaintifs Pin’ “the 
development of an offer." To the contrary, plaintize will 
prove at trial that defendant sought to have _plaintise, ana - 


other priority holders waive or abandon their priority 


rights (for exons a tenent to that effect which ap- 
pears at enc of Ce 2 “ : 1968 and No 


weaber 22, 1563). 


Py 


ringing No. 8, no objection 


Seventh, nesrning preposed Fine 


Exhibit D, Hrs. Ellis 


"Executive pirector of the RIA, 


"Rlong with other priority holgexs I in- 
tend to challenge procesures currently 
being usec in leasing sites along the 
S.W. Watexfront.” 


‘ x : 
Moresver, the Court surely coes not have sufficient evidence 


before it upon Stee to base a finding, 2s proposed by éefend- 


ant, that, nL priority holders « « « received netics that 


a public hearing was to be held on the offer of Waterfront 


S. ghth, concerning Ccfendant'’s eer Finding No. 10, 
_the Court goes not have sufficient evidence upon which to 
base a ginging that if plaintiff had submitted an offer, eo) 
lease Site B-2 it”would have been considered along with “those 
of other priority hol@ers who had made offers." At the trial 
plainti£é will prove that throughout this period botwcen 
October 3 and Desenber $, 1963 officials and key employees 

of RLA were, in effect, advising plaintLf£ and others not to 
apply for Site B-2 because KiA pennies to allocate that Site 


to Plags ship Restaurant. 


187 


Be here agen in prop posed Pinding Ho. 11, aefendant 
scoks tc ‘inject into this case the settlouent ‘and ‘conpro: iso 
efforts of the parties undertaken at the reguest of Judge -- 
Oliver Gasch in his chaebers on January 4, 1969. Plaintifs 
strennously objects to defendant's’ efforts in this regard 
‘and respectfully sugges sts that this entire propose 2a Finding, 
as well as proposed Conclusion No. 4, snoulde be rejected. 
The Court vill recall thet pending before it is plain- 


‘th££'s Notion to Strike defendant's Supplenental Opposition 


to Plaintiff's Motion for Prelin sinary Injunction because 
2 a 
the latter is indelibly tainted with this samc defect. So 


£00 is that portion of defendant's recently filed Ans\ 


which seeks to inject the sane naterial. 
: “Finally, 4£ this Court ee to strike these matters 
injected into the record by defend ant, including the tainted 
portions of defendant's Answer and its proposed Findings of 
Fact ‘and Conclus sions of Law, plaintiig shall, vithost walv- 
ing dts contention that such refusal is reversible error, 
ask leave of Court for the opportunit ty to prove the following: 
1. On January 3, 1569, the pertics argued Plain- 
oe tiff's Motion for Prelininsry Injunction for 
moro than two hours before Judge Oliver Gasch. | 
On Jenuaxy 4, 1963 Sudge Gascn. invited coun- 
os sel for the Govornnent. Nr. ~podell; | ths Gen= . 
eral Counsel for the RLA, Mr. Warner; and” 
counsel for plaintiff to confer in his chan-" 
bers. After a brief introduction, Judge 
Gasch announced that he had read all the 


pleadings, had carefully considered the 


. : ~ 2 
oral argument ane 


. 


plaintifzf's motion. 
if he haa to do 


sone vory un- 


hood, a permanent injunction. 
plaintiff was pleased by 
Hence, wacn Judge 
Casch ipmcdiately. thereafter in that 
meeting suggested to the parties that 
they try to settle their aifferences, 
end that until they had done so that 


the dcfendant should neintain the status 


~gEo, plainti£E gas dilling to do all it ~ 


> 


could to save the Goverment and the RLA 


-!-2 “the eabarrassnen piasneLee was confident *>- 

“would result from the injunction. ‘Plain-- 
‘edfe's counsel specifically stated in 

¢hat meating that plaintifé was willing --- °° 
“to. ecttle because it wanted a lease not 
Litigation. : : 
Pnereciter, Exon time to tins Judge Gasch's 

fico vas advised by counsel for the par-- 


tics that they were trving to sottic their 


ésfferences. Solely to that end, and ex- 


*pressiy vithout prejudice to the rights of 
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any parties in the pensing litiga nine - 
’ ¢4£2, at great expense of tine and mOneY, 
composed and subnittee to ‘BLA a voluninoas 
offer conforaing, srougnout, with éefend- 
ent's alleged! ly walavful Invitation and | 
Prospectus of June 4 1268- That offer was 
“eurmarily rejected “by 
cunstances which make: it 
; fondant was abusing Judge Gasch's invita- 


tion that tho Bertie try to settle the 


litigation. ; ; | 


genth, concerning proposed Finging No. af apparently 
defendant hopes to prove its likelihood of “SEE tan tial 
losses” Lf the Snjune tion were granted by reference to Mr. 
Canny's affidavit. That affidavit was filed herein in sup- 
port of Defenéant's Supplencnta 1 Op: position to Plaintiff's 
Motion for Prelininary Injunction. Plaintiff's Hotton to 


Strike is now ponding before this Court. If that ¥ sotion 


4s granted, there is nothing to support proposed Finding 


No. 12. of - eee see 

Moreover, the Court will note that the first sentence | 
of the proposed Finding speaks of the Agency's facing "the . 
Likelihood of substantial losses," whexveas the next sentence 
carefully limits cass by saying, "Such losses include the 
guestion of Agency Uiability to the contractor vho is con- 
structing the decks, for the contractor's increased costs 
and other losses resulting fron delay.” (underscoring | 


added.) If this sert of “cuestiion of Agency Mability" is 


pport its asserted 


t is surely not enough 


wrt may. justly exect such @ finding. 


Purthermcores 


the Court should note thet plaintiff, with~- 


on Vanuary 4, 


—— 


settled it, or he BS enter 


figavit ecnits the 


nm statue cup until the tarties 


ed his order on plaia~ 
y Injunction. Mz. Canny'’s af- 


cuary 13, 1969, little nore than 


one nonth after that date, the Agency ent oxed in 


tract vith Head Constxuc 
of the 

violation of 

to boot etrep itsei 
to proceed at its 

the Sguestion® | 

Z£ it docs 


tractor. 


G@ence on that co 


a 


sthon of law is . 


flagrant 
rguing that if 3t is not permitted 
hn that ORES Zt might face 


pilicy to the constxuction con~ 


: deny since the best evi- 


the con 


racst itself, not 


Hr. Canny~-it is < “question” defendant hag wilfully exeated 


for itself in violation of Judge 


Eleventh, agzin 2s 


Gasch's instrections. 


to proposed Pinding Ko. 13 the gane 


ebjections apply &e were made to prcecees Pinding No. 12. 


Twelfth, as 


‘able as 


‘being quite irrelevent. 


- 


to yroposed Pinding No. 


wing unsupported by creaip Le 


14 it is objection- 


evidencsa uo well as 


Moreover, it is bold at best for 


defendant to propose that this Court make such a naive find- 
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ing in the face of uncontroverted Congressional investisa- 
tions brovght to this Court's attention to the effect that 
$t 3s defendant's malacministration more than any other 
factor which has Celayed proper redevelopment of the South- 
est Waterfront areca. : ‘ : 
 thi.ctcenth, as to proposes Conclusion Lay. there hés 
been no showing that the Agency had "real ot mone 
-abie for leasing og" 'on June 7, 1968 unl one disrese 
meaning of "real property® anc equates it to." air righ hts,° 
a distinction which Congress insisted vas real and important 
when at Sonne eriticized OORT in House Regort Ko. 
1133, Sis t Conds, Ist Sess.’ on RR, Re eee Cetebex 9, ST 


iB: 4, on file with this Court. 


\Fourtes onth, as to prop soseé Conclusion lb, it begs. the 


“ guestion of whether the Prospectus gave priority holders 
what is required by D. Cc. Code @ 5-723 (b), nemely va priority 
of opportunity to lease" not ®a priority of £ opportunity to 
offer to lease." Surely, the Court cannot make proposed 
“€inding lb without first concluding that the statute coos 
not SERRE the Agency to ‘give priority holders “an oppor- 
‘tunity « «2 « tO accept or rejoct the offer made by tho 

: Agency with respect to any piece of property in such area.” 
“(House Report No. 2081, 86th ‘CONT. s 2a Sesser soly 2s 1960, 


on S. 3648, Pp. 4). e ; : 


Fiftecnth, as to proposad Conclusion ic it is erroneous” — 
as a matter of law and cloarly premature. | : 
Sixtecath, the sans may be said as to Conclusion ia. 


“Moreover, plaints£e" s objection was .tinely having been nade 


on Gctober ist, November nd The 
fact that plaintiff on Octe. 2 ew ae~ 
fengant was reserving 3-2 for Fla iv, expres a prefer- 
‘ence for B~2; and.on Dece: 366 expressly stated in 

its letter to Hr. Appleby that it preferred to lease 14,909 
smmare feet of B-2 ond second arily of Sites c-1 or C-3 re~ 


futes tho basis fez SPO: Conclusion 1c. 


ropesed Findings Ko. 


Eigateenth, } : n 3 is premature and too 
ge ee ~ . 


aly that plein- 
elininary njunc 
&t presumes too much in thus taking 
ainti££'s appli- 
cation for pomsnent a 


Cees Se 
a ees 


Nineteenth, 


In conclusion, Ss stated above Eefendant's 
proposed ciate oO reve: Concius tons should be drastically nodi-~ 
fied. 

N . : ane . 

--—- - Noxeovex, ang perlars equally imgortent, this Court 
should not enter its Order or mare dts Findings of Pact and 
Conclusions of Law until it has heard oral argument and ruled 
on plaintiff's Motion to strike which was pending at the tine 


the Hotion for Prelininary Injunction was argued and 48 gox- 
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| . ; 
mane to @ nun ber £ mectars raised by defendant, in its pro- 


posed Findings anda 2 Conclusions. 


Respectfully submitted, 
SS ae 
DOUNDD Dole Wosolee| 


Attorney for Cy Ellis Raw Bar 
11¢9 Connecticut Avcauc 
Suite 525 PS iat 
Washington, D. C. 20036 


Dated: April 28, 1969 


[Cant jon Ornittec 


REPLY DO PIATITIFS'S 
eS PROPOSED OF 


‘plaintift surge 2300 ; ra Conclusions. 


are more detailed than "required : arb n Baas 
. ; mae ee 5 A “ . 
_Laninary injunction. The Findings and Conclusions should bt 2s 
. re | 


detailed as the Court deens appropriate in” the cirounsts ance 

the case, and in the light of the issues which.the Court deals 

“with 4n ‘ruling on the motion. Tnose issucs ineluce not nerely the 
question of injury to the various parties, but. aso the Likelihood 
of success on the nerits, } arm to third parties, end the public 
interest. A Court, in ruling on & notion for preLininery Injunction, 


must necessarily make findings on the record then before the Court. 


©. 


See Rule 52(a )» Federal Rules of Civil Procedure, which provides; 


In all actions tried upon y ut a jury 
or whth en advisory Jury, tt all find the 
facts specin vily and state sCpax 
of law theresn, and Judgger sh 
to Rute 533 and in_erenting ox refusing 
“ Tosutny | Thitmmenioas on tae couze sasil sinil 

1 mas x “Or TAGE and _con Ley 

ix ute tt SENee Grounds Ys oO. “its as 
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ne et re eee tree 
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construct tion of the dcex 
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} 
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ch ons 
» pooh ey O 
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to assist 


aeyelosnen’ 


? 


i 
te 


&» 


Plz. ae Talis letter. is only an 
Foe : - armouncement of an 

intention to challenge 

unspecified procedures 


Yo evidence of BES 
proposed findings ob5 


ms - 


2 


Area C ref 
know es Southwest Urban Renewal P 


Ao \y 


Ms hand at the earliest 


possibile tine will sub- 


j nit plans for Site B2 


in Area C, 2/ SVU. 

Fas Sington. Alon: with 
other priority holders 
I intend to challenge 
Poca currently 
being used in leasing 
sites alon; the SY. 
Waterfront." 


ver) priority holders, 
including plaintitf, re- 
ceived notice that a public 
hearing was to de held on 
the offer of Vatexfront 
Enterprises, Inc.” 

x a : 


xe plaincits f had made a 
tinely offer for Site B2, 
which complied with ene 
Pros yectus, plaintiff's 
offer would heave been con- 
sidered along with those of 
other pr eee ee WRo- 
had nade offer 
Plainvict’ suggests that a 
"question" of ‘Agency lie- 


bility to the contractor does - 


not create a "Lik celshood” of 
substantial losses 


. 


een terre nema 


£502 atic ended tne henri 
on Getober 2; 1 9, and 
neither crx gressed interest 
in Site C-1 and C-2 nor 
nace aes to tne 
guard to Yoterrront 
Enteroris see race fice 
coréincly, eee is no 
need to in ncorp 

letter in th 

How fOveLs pind’ 


GECus LG as 


revise tne Pir 
Snelucte the 
oe not o 
ys affidey % states 
he Arency sent 
notice to each 
holder including 


Tne vays Cee States, - 
at 19: “IP the Plaintii? 
had su nitted ‘an offer. 
for a site in waich she . 
See sae erested Ane Tore wne 
exp ton of the priority 
period, it would have been 
consiaercd by the Agency." 


Tne Canny affidavit filed 
April 9, 19 5595. states 
that there is “a serious 
question of Agency lia- 
pility to the contractor - 
for its increase in cost 
end other los sses it may 
suffer as a result of 
delay." SRS 10. -. 
The circumstances enunerated 
as paracredns 9 and 10 sup- - 
ort the finding thet, 1 
a is not ina position to 
allocate deck sites on oF 
about May 1, "1959, the 
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FINDINGS OF FACT AND CONCLUS TON 

This matter having comme ‘before the Court onthe 
motion o£ plaintif£, Cy Zllis Raw Bar, for é prelininery 
injunction enjoining BEC se Ses Diese of Columbia 
Redevelopment Land Agena TE32 taking any action vnich 
mInight deny any of plaintiff's alleged priority rights 
under D.C. Code Section 5-723, end the Coe neving 
considered the complaint, the memorenéa, affidavit 
and exhibits in support of seid motion and in opposition 


-thereto, and having heard Stee in open court, the 


court hereby finds the facts and states Ene conclusions 


“of: law as follows: 


‘Findings of Fact 


1. . Defendant District of Columbia Redevelopment Land 


Agency (the “Yagency") is supervising the reGevelomnent 
“oF ‘the southuest Waterfront through urban reneval in its 


role as administrator of the urban renewal program for 


— — se Sa 


.the District of Columbia. . : Re ee 
2. under D. Ce Code Section 5-723, congress granted 
to certain businesses that had been displaced from the 
waterfront a 180- day priority of opporunity to lease 
sites on the waterfront from the Agency for the purpose 
of reestablishing their busine SSeS. 
3. URES authority of that legislation, the Agency” 
notified plaintifé by letter and Prospectus of June: Te 
1968, that real property was available for leasing, --- 
that is, Waterfront Deck Sites B, C and D. The Prospectus 


eS 


property, the teras 
he procedure the 


Agency wou = i x rs submitted by 


were issued at the 
“available for 


vas basea upon the Agency's 


interested in leasing 


im at that time all nel 
to submit an offer 
to lease spec-: : his information was provided 
eloperts kit, which made ~~ 
for Deck Sites B, C and D, 
to construct their new 


property on this basis con- 


customery prectices of the real estate_ 


of the Agency in making other property 


fferings. 


6. The tus reguires thet the 


prospective re : et forth information which 


- 


‘enables the ermine whether the redeveloper's 
offer complies wi. priority legislation and with 
the requirements of the dD. C. Redevelopment Act of 1945 


as anended Such information is necessary so that the 


Agency can eveluete, inter glia, the architecture of 


the proposed improvements, the economic feasibility 


‘of the proposed development, the financial ability of 
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the prospective lessee to complete such develop 
‘and to maintain it in accordance with the urben 


len, the tiwe within which the redevelcper roposts 
P poss 


| 
construct his improvenents and the use to which they 


‘be dedicated. = 

=3 7. After the Agency notified BLE 

- Property was available for leasing, the Bcency 
Sogfered to enti’ plaintifé in the éevelooment 


offer. By letter dated November 22, 1968, the Agency 


reminded plaintiff that the priority period woule jend 


B natin 
on December 4, eee the Yast dey of the 180-dcay statutory 


period. 


8. plaintifé Gia not submit an offer in ‘compliance 


with. the prospectus prior to the epiration of the priority | 
period on Decenber 4, 1968. 


9. During the 180~-day priority period, the = 


agencys in accordance with its prospectus; accepted an 
offer from Waterfront pn¢erprises, Ince, subnitted within 
the first ninety days of the period. ERLE offer covered 
Deck Sites C-l and part of C23 the space be eneath. Deck C; 
and parking sites P-2, P- 3 and p-4 adjacent to Deck Ce. 
all priority holders, including plaintiff, were sent 
notice that a public hearing was to be hela on the offer 
of Waterfront Enterprises, Ine. Plaintiff, by its. 
President, Sarah Ellis, by letter dated October 7 1958, 

notified the Executive Director of Redevelopment Land 


Agency of its ‘interition to chalienge the procedure used 
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in leasing waterfront sitese Plaintiff, though present 
at the Agency hearing on October 2, 1965, expressed no 
interest in Site C-l or C-2, the space beneath Deck C 
and these parking sites. Plaintiff mage no objection 


to the ewerd to Waterfront Enterprises; Ince, which was 


mage on October 9, 1968, until Novenber 27 and December 


10. Pleintifi had aévisea the Agency by letter 


1, 1968, thet it intendged to apply for a 


tion to allocate 
deck sites to offerors on or zbout May 1, .1969, it faces 


the likelihoog of substantial losses. Such losses include 
‘the question of Agency Liability to the contractor who is 
Gecxs, for the contractor's increased 
ng Erom aeley, and an 
“overell cost at the epproximate rate of one 
nth--forty thousend Gollars ($40,000. .00) -- 
as a result of inflation. 
12. Purther deley would cause redevelopers to 
collectively fece en Bree in their redevelopment 
costs et = monthly rete of approximately eighty thousand 


@ollaers ($20,060.00). . plso, leases executed before 


June 30, 1969, can be expected to bear a lower rental 


rate than leases executed after that date. : 
13. It is in the interest of the entire Southwest 
- Area and the city oc large that redevelopment of the 


southwest Waterfront proceed expeditiously. 


Conclusions of Law 


1. plaintifé has ‘failed to show “‘1ixelihood of 


SUCcosshonkcne merits of its contentions | 


That the Agency did not have real. 


property avilable See leesingi - and akon 


() “That the agency Prospec tus did not! comply. 


“with DeCe: Code section 5 723 (b) “with respec 


to. “priority ¢ of t cunity to leese."” L 


2. The serious ana irrepareble injury thet would 
be suffered by ERS Bgency, by persons who complied with 


the Agency's Prospectus and by the public if ‘an injunctior 


- 


Wim GCasence Sy oss. i wetmere Se GEalbies= = 


were granted outweighs by far ony) injury plaintizt may 
suffer as a result of the denial of the preliminary 


fajunction= ; Y Aiea a 5 


‘wey /P 3 1969 
=~(jate) 7 
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This matter having come before the Court upon 


_Plaintifits Mot 


ion for Preliminary Injunction, and the 


g consiéered the complaint, the memoranda, _ 


ané exhibits in support and in opposition to 


argument in open court, 
raving entered its findings of fact 


_ conclusions of law, 


ft Gs by the Court this A 


of Mey, 1969, ae ewes 


ORDERED thet Plaintiff's Motion for Preliminary 


Injunction be and it hereby is denied. 


t s . 
ee eS ee ee 
2 UNITES SIMELS DISTRICT COURT 
“it? DEBLREICT OF COLUBIA 


mos ELLIS RAW 
Vv 
DISTRICT OF COLUMNDIA 
REVEVELOPLIONT Wid RCE 
Vv Tl Be 8 
GOSEPH L. CAKEON, ct al 
vB Incervenoxr 


WATERDRONS ENTER 


Civil Action Ho. 3098-638 


RECOMMEEORTION OF PRETRIRL EXAMINER © 
Upon concider: don ef plaintiss's motion fox 
leave to anend its com ape niaint, the opposition thereto 


and oral argument theroon, 


it is this 16th doy of _-_- Bay 19 69, 


RECOMHELDED ‘that the moticn be allo ved, and it 
~ ; t 

| 
- 


FURTHER RECOMMENDED that the plaints ££ may heave 
until dune 1, 1969 in which to €ile an amended Soman uxsuant 
= pti P 


to this eecommenteetons 


PREIRIAL /RAANTEER 
MOTE: Under Local Civil Rule 9(41)(1) the me 
order of ths Covrt unless objections thereto are filaa 
anys in conformity with Rule 9(i) (2). 


COPIES TO COUNSI, (in person) _8/16/59 
(by mail) (Sate) 


» 


- 
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OBJECTION OF INTERVENOR, WATERFRONT 
REPRISES. INC.. TO RECOMMENDATION OF PRETRIAL EXAMINER 


Intervenor, Waterfront Enterprises, Inc., by its attorneys, respec$- 
* 


fully objects and excepts to the recommendation of the pretrial examiner that 


the plaintiff be allowed to amend its complaint, for reason: . 4 


i. Plaintiff is in possession of no facts and information that it 


@id net have at the time of the filing of the original conplaint. 
a 


2. Plaintiff seeks to amend couplaint to include a new cause of ,ac 
that Intervenor, Waterfront Enterprises, Ince, is not a priority holder, a‘éa 


of action which plaintiff has no. standing to assert as the determination of J 
priority holders is within the discretion of the defendant, District ‘of Col 
aeicmincentaniigers eek ee 

3. Plaintiff further lacks standing to assert new cause of action 
due to fact that it has not dexonstrated injury to itsedt if Intervenor, Waters 


front Enterprises, Ince, is a priority holder. 


.° 
« 


7 
Wye ee 


~ 4! Plaintiff in its complaint has alleged that Intervenor, Waterfre 


Enterprises, Inc.,; is a priority holder and is now estopped by its pleadings t 


assert that Intervenor, Waterfront Enterprises, Inc. » is not priority holder. 


5. Plaintiff was given opportunity to object to the awarding of sit 
to Intervenor, Waterfront Enterprises, Ince, at public hearing and failed to + 
‘raise any objections, including the fact that Intervenor, Waterfront Enterpris 


‘Tne. » was not a priority holder, end thus waived right to bring such & cause % 
action for failure to exhaust administrative remGlics available to ite... 
° a F +e ” eins ty.0 He 
™ TACKSON, GRAY & LASKEY 
By _ /s/ Thomas S..Jackson___- 
Thomas S. Jackson 
[Certificate of Service Omitted in Printing] 
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MEMORANDUM OF POINTS AND AUTHORITIES IN 
SUPPORT OF OBJECTION OF INTERVENOR, WATERFRONT 
k “ENTERPRISES. INC., TO RECOMMENDATION OF PRETRIAL EXAMINER 


an ne 


Sei While recognizing “that angtteens should be granted freely, they . 


should not be granted when there is little chance that the plaintite will pre=- 
vail on the amendme nts to the conplaint. This is particularly true where the 
‘Snformation and facts co ontained in the amendment were within ae Imowledse of 
the plaintiff at the time of the filing of the. original eee ee 4 
2. Under Public Law 86-736, 74 Stat. 8715 "33 USC 403 “a960) as, “Anende? 
lby Public Law 90-176, 81 Stat. 542, DeCo Code 5-723 {1967) the determination of 
; Bio is a statutory priority “holder is s solely within ‘the Aiseretion of the Distritt 
lof Colunbia Redevelopment Land Agency and as s such, plaintift lack <S FEES 
| . saS 


ito challenge the determination of the District of Colukh bia Redevel opment Land 


=| 
~~, 


aeoceye : “ : Be os aA 
‘ . i 
3. Eanes has failed to demonstrate that if it were, a prior ity 
holder, it would not be awarded a site ea the redevelopme nt areay anc cAUS 
how it would sustain injury as a result of the awarding of a site to See. Sx 


Waterfront ereest Inc. It is requisit that a _ party must show a SEES to 


a particular right of his own to have standing to suc, Le ._ Steuart and Bro. 


y. Bowles, 78 US App.D.C. 350, 140 F2d. 703, affirmed 322 U.S. 398, 88 LeBa. 


1350, 64 Sup. Ct. 1097. 
4e Plaintiff. 3 in its pleadings has consistently referred to Intervenor, 
Waterfront peeenrines » Ince, as STEREO holder and is thus estopped to now 
assert that Waterfront Enterprises, Inc. is not a pricrsty, holder in-the absence 


of any new facts or knowledge, Louis Werner Sawmill Compan Ye Helvering, 68 App. 
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DeC. 267, 96 Fe2d S39 (1938). The adainistrative process was fuliy available + 


for plaintiff to raise the objection that Waterfront Enterpris ee Inc. was not 


—— = ° 


a priority holser but she failed to utilize it and thus estopped to raise the ee 
"De Novo® in this, ection, We Me Re Fo tchcase Corp. Ve ET. Ges 343 Soe 302 120 7 


AD peDe Cc. 20, Certiorari gent ried 381 U.S. 936, 14 L,Ed.2¢ i 7005 85 sup. Cte 1768 


(1955). “i =e A esr evoaeeecce 
JACKSON, GR: & LASKEY 

s/ sca S$. Jackson 

Thomas S. Jackson 

Attorneys for intervenors, 

Waterfront Enterprises, aoe 
1701 K Street, NeW. : 
Washington, De Ce 20006 - 
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_— PION or ser, + ~- 
OSJ=ECTI PRETRIAL EXAMINER'S 
> 2 EAT ATe Fy Rib ud fr so 


PLOW THAT PLAL. fig Boyt 
ED LVAVE GO AMEND 


Prelininary Stats Staterent 


its cemplaint.to raise two contentions - 

ive proceedings which preceded this © ~* 
at Waterfront Enterprises, Inc., is not 
@ statutory priorit “7 holder under D.C. Code 5-723. Tne second. clei > 
is @ con rat geney erred in requiring plaintiff to make 
en offer to le 2th n offering to lease certain specified 
deck area. x c 

- Tne Sora ezummo2 be anenged to present these claims, because 


(1) leave “to amend saould not ve cranted where the proposed amendnent, 


is legally insufficient; and (2) th ogosed amendment Js legally 


gnsufficient vecause @ cou 2s not nass upon contentions not 


tinely presented to. an- admin 
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- 


qne tardiness of the first contention is significant in tna 
Agency has ayarded @ deck site to Waterfront Enterpr 
award took place after a public hearing waich afforded t 


tunity to make precisely the kind of objections plaints 
Jatedly secks to make, -ed in the Findings 
by this Court in denying plaintifils motion for pr 


tion, on Nay 1, 1959: 


Gers, inclucing plaintL: 


9..-Al1l priority holde ns 

were sent notice that public hearing WAS | 

be held on the offer of Waterfroney Enterprises, 
Inc. Plaintiff, by its President, Saren Ellis, 
by letter dated Octover 1, 1955, notified the 
Executive Director ef Redevelopuent and Apency 
of its intention to challenge the procecure used 
in leasing waterfront sites. Plaintiff, thouga 
present «at the Agency hearing on Octover 2, 1958, 
expressed no interest in Site C-1 or C-2, the 
space bensath Deck © and these narking sites- 
Plaintiff’ made no objection to the avard to 
Waterfront Enterprises, Inc., which was mage on 
October 9,, 1958, until Noverber 27 and December 

"2, 1958.2. 


- 


.The second contention is one that was nob made when the Agency 


: ; ie n ; : : ip 
undertook a procedure leading to. the reéevelopnent of the Sout west 


Waterfront. Offers have been re¢eived under tnat procedure. 


et 
oh 


: 
>: 
| 
t 
{ 
i 


oY 
t 
¢, 


~: od Sn tons = i 
new clein should not be permitted at this Rate date. - 


Leave to anend should not be granted where the’ proposed amend- 


, . : i 
ment is legally insufficient. Chapman v. Sheridan Wyoming Co.; 338 


“pyen on those dates, plaintifa did not. make the clains which it. 
now seeks to maxe in its anended, complaint. We also note that, 
even though the Agency repeatedly ofrercd to assist plaintiif in 
the development of an offer, plaintiff did not submit an offer in 
compliance with the Agency's prospectus prior to the expiration of 
the priority period on Deceuber Wh, 1958. Findings, 7 and &. 
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U.S. 623 (1950) (District Court brope rly denied leave to fete 


= = 


holding ase i 2 your Ve 


Johnson, 235 F.2d 182 (Stn ' 1956). Thus, in United States Veo 


Tio Lots of Ground, 30 


to adé@ a defense 

for the purpose 
tre Sue 
will not Gre. ant 


> TF Sys 
> ow “Miewe 
rmed, 330 P.2d 433 (Sth 
the Court refused to 
> 
hallense-settle= 


me court ruled that the defendant 


f£ the remedy to challenge the settlement 


Tne Court held: 


hile we recognize ¢: ger Rule 15, Ped. Rules 
Civ. Proc. 23 US.C.As, e risht to arniend snould 
be freely Cxeer ve ss this right 
snould not de bez ¥ nen the 
amendne ASSOLt cognizable 


Licd that the 
ts 2d” in the sett tlc- 
r the 
Kentuczy la: : not now DE ‘pornitted to 
challense Slenent in this action. Her 
a irerson County Circuit 
eesired, to the Court 
for this Court at 
the County Court 
of Jefferson ee upon % saic: County Court 
based its final judgaent = vin> the final settic~ 


: S fete 


nent asic by % the eee 


oN 


Plaintiffls proposed enendments are dnsufficlent as a matter ot 


= 


law because plaintif? dic reise in the aduinistrative proceedlnug 
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objections it now secxs to raise before the Court. Plaintl iffts erro 
in.this regard is sink lar to that rejected by tine’ Court in Louisville 


Trust Co. VN. Smita, from waich we have just quoted. Pleintif? ¢ there 


Gid not present her Ougecet one in tne probate proceedings 


these Rosh BEERS _pbjectlons-in-the-provate-proceedings> 


Plaintiff nere did not present its objections in the ‘adninistrative 


‘proceeding. Both propose a LEN E from siniler insufficienc 


- The femilia r principle that a ‘Litic 


“to the Court not presented to the administrative agency was 


Harisen v. Federal Communicats ion mmissior 
mens a ee—ex_x_———— 


peeeer.cd » No. 22,013, April 17, 1959 (slip o 


where Judge Burger spoxe of 


Pireead 
2 


bay 


fn 


needa haere 


ares . : > 
“5 > ea stg tt, .* 2 rae f 2 3: * : . oe NE mak ena 
Lig xe Lt 35% x a SES : BING site 


ane Ganpaerae-voatapen ts aim Peed Ne haatceinannetmeneaners ene 


oe 


S25 F ad 
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Ne 5 = ey w 
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aqradegesd eee teeny 
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‘ 
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aa4 
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Ye) 
2 


ctfully o 


n 


or these reaso 


F 


ff£tsg motion for 


uomit tnat plaintl 


of the Pre 


end shovld be d 


Baal 
a 


leave to az 


United States Attorney 


TA DODELE 


Assistant United States Attorncy 


ri 
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HEMORANDE —_.. : = 
e nee 


After ‘considering the file and argument of counsel, 
the Court is satisfied that plaintiff's motion, files April 14, 


. : | 
1969, to strike material in the record concerning attempts 


the partics to settle and compro: ise the ae 


founded. Tre offer in settlement «2 
Judge Gasch m following a conference in chambers with counsel. 
There was a boné fide effort to carry out the Court's susgestion. 


‘The offer and correspondence between the parties noe) in the 
-elreumstances, ¢ completely without prejudice to plaintiff's 
rights as they existed at the time the complaint was filed. 


The Government should not te ‘pernitted to convert these 


documents into sonathing they are not and the motion to strike 
: ; | 
is én appropriate means for correcting the situation. 


Pe This aspect of plaintiff's motion to strike is - 


granted. Counsel to submit appropriate order. 


erher ene Gesell 
: S DISTRICT SWUES, 


Prone 6, 1969. f ate : 


. 
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NOTICE OF APPEAL 
Notice is hereby given that Cy Ellis Raw Bar, plaintiff 
above named, hereby appeals to the United States Court of Ap- 
peals for the District of Columbia Circuit from the Findings 
of Fact and Conclusions of Law and accompanying Order of Judge 
nrey E. Robinson, Jr., entered in this action on May 14, 


aistizi's Motion for 


Donald Dent Webster 


Attorney for Appellant Cy Fllis 
Raw Bar 


[Caption Omitted in Printing] 


NOTION nO Ape CPion 
PENDIN 


Pleintif££ moves that pencing decision by th e United States 
Court of Appeals for the District of Colwabia Circuit of plain-~ 
“ti£2£’s appeal from Judge Aubrey Robinson, Jr.ts Order of Nay 14, 
1959 deny f££'s Motion for a Preliminary Injunction, 

any of the area which 
dofenzant Gesignates § Le é Sites B, C anc D. 


Plaintiff's reasons for this Notion, and its points and 


uthorities in support thereof, are sct forth in the attached 


Respec aoe emacs 


Donat : 
ee ae cy Slits Raw Bar 
2300 Connecticut Avonue 

Suita 525 

Washington, D. C. 20036 


Dated: June 13, 1959 


[Certificate of Service Omitted in Printing] 
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MEMORANDU OF pon ND AUTHOR 


IN SUPPOR? OF PLAINTIFP'S 
HOTION FOR INU: SC2TO" PENDING 


1. Rule 8 of the Peder ral Rules of Rppellate Procedure 
provides that application for an oxder granting an injunction 
“pending ‘appeal shoule be made dn th: tance in the 
District Court. 

26 Such injunc 
defendant is threatenin “J, aS Shown by numaxXOUs ple adings it 
has filed herein and the attached copy of its recent notice 

Restauzant? s offer 
to lease the B Site, to lease to Flagship Restauant, to in- 
torvenor Waterfront Enterprises (2 and to othe xs sites 


which plaintif? has a statutory priority of opportun nity 


to 
lease but which statutory priority Cefendant has violated as 


more specifically alleged in the Complaint herein. | 


3. I this Motion 4s granted piaintiss will do all it 


can to expedite a prompt hearing and determination of its ap- 


wenn ee he eer 


peal, 
Respoctfully subaitted, 


| 

| 
peaGLa Dae WSGTSE ee 
Attorney fox Cy Eliis Raw Bar 
1109 Connecticut Avenue 


Suite 525 
- Washington, D. Ce 20036 


. 


Dated: Juno 13, 1959 


Notice i yo aive : puss o Section 7(c) of the 
District o wmoLe © = 1945, (public Lew 592, 
78th Congr , 2gU 2, , as amended, the District 
of Columb: Agency will hold three public 
rting at 10:00 a.m. in the Agency's 
New York Avenue, Northwest, Wash- 


owl 


worked 


t+ 10:00 a.m. to consider 5 
, Limited Partnership 
>st, Virginia Avenue, 
seventh Street, Southwest, 
. Fee value of 
453, S-463 and parts 
e particularly 
in the Office of the 
bd) the terms and 
85; and (c) execution 


 O th 
th 


Un be cr 


£ 


4 will be held at 10:15 a.m. to 
consiéer (< SeE ine to the Capital yecnt Club, Inc., 
which i nti on story priority in eccordance with 
public Lew 96-736 en fc Law 90-176, of a 9,744.05 square 
foot portion of “ete n * Site B-l in Southwest Urban 
Renewe 2 Proj ; nGHR- OH &@ pleat availeble for inspection 
ut the zRoency's offices; enc 4k the terms and provisions of 

‘ DC-BLB-1120 for the leasing of this deck area 
fee valve of $26,796.14; 
18, 1969 of lease agree- 


whe third public heering will be held et 10:30 a.m. to 


e 

_consiéer (2) proposed ices: land located along the Washing- 
ton Channel weterfiront n th of Ninth Strect,, Southwest in the 
Southwest Urben ea Project C to Flagship Restaurant, Inc. 
end Certer-Lenhe Inc. which is entitled to a statutory 
priority in eccoréence with Public Lew 86-736 and Public Law 90- 
176; and (b) the terms and provisions of lease agreement No. DC- 
RLA-1179 for the leasing to Flagsnip Restaurant, Inc. and 

; Carter-Lannerdt, Inc. of 53,340.22 square feet of the surface of 
‘the Geck on pert of Waterfront Site B-] and all of Site E-2, 
hereefter referred tc es Sites B-l-b and B-2; approximately 63,084 
square feet of land beneeth the deck structuce on Waterfront Site 
B; and approximately 21,158 square fect of land in Waterfront 
parking Site P-1 vesea on 2 total fee value c£ $677,344; and (c) 
the execution on or after June 18, 1969 of lease agrecinent No. 
DC-RLA-1179. 


-~2~ 


These public hes are being conducted pu ; =a 
Redevelopment Act in order to essure thet aeons ar e informed 
about the selling and leasing of property in the project areas 
for the purpose of redevelopment end rehebilitetion! and to insure 
that citizens have the opportunity to present publicly their 
views concerning such sales or leases. : 


Pursuent to Section 105(e) of the Housing Act os 1 
amended, Transpoxtation Square Limited Bertose 
ship to be formed under the laws of See Dist rict 
has filed with the Agency a stetement discl Soa S is 
things, its name and the names end Seen interests of its 
partners; and the Capitel yecht Club, Inc., 4 corporaetior 
organized and existing under the laws of the District of ‘Columbia 
has filed with the Agency a statement disclosing, emong other 
things, its name and the names of its officers; end Flagship 
- Restaurant, Inc., a District of Columbia corporation, and 
Carter-Lanhardt, Inc., a Delaware corporation, have fileé with 
the Agency a statement Gisclosing, among other things, their 
names and the names and respective interests of the officers 
and shareholders. 
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“ 
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00 


mi se 
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‘$ 
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All disposition Gocuments and “the Reser oloneris isceten ents 
for Public Disclosure are available for public. examination in the 
offices of the Agency during its reguiar office hours from 8:15 
a.m. to 4:45 p.m., weekdays. : 

ndividuals and representatives of orgenizetions Seencaang to 
present a statement at the hearings are requested to furnish 
their names, addresses, and telephone numbers, and the names of 
their organizations (if any) in writing to William D. Comings, Jr., 
Director, Land Disposition, (Room 500), at 1420 New York Avenue, 
Northwest, Washington, D.C. 20005, not later than4 745 p.m. on 
June 16, 1969. MELVIN A. MISTER, Executive Director, Distirct 
of Columbia Redevelopment Land Agency. 223&./ 
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is not evarded the site sought by Intervenor, VYaterfrony Enterprises, 


ae 


Inc., i% will not be awarded exovher site. 
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shown thet it could not be 


@ lease. 
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Thirdly, the Court of 
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Jovbers case, supra, % re mellents shows @ likelihood oF success 
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It is true thet the Court in this Gecision was telkic: 
~ : 


eatin) Saye et — 
Court, buy vas S& 


is epplicedle. aloe LS Cas 12 €zcision of this Gout, waich 
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MESORANDUY OF POINTS AND AUTHORITIES | 
IN OPPOSITION TO NOTION FOR, INGUNCTION 
PENDING APPRAL | 
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On Nay 14, 1959, this Court entered its findings of fact, 
conclusions of law and order, Cenying plaintifi‘s motion for a 
prelininary injunction. The Court found that: "14, It is in 
the interest of the entire Southwest Area and the city at large. 


that redevelopment of the Southwest Waterfront proceed expeditiousty.™ 


“Phe Court went on to conclude, that: “le Plaintis? has failed to 


show Jikelinood of suecess on the merits oo.” fnd/ the Court also 


| 
concluded: . 
°2, The serious and irreparable injury that. would 
be suifered by the Agency, by persons who con- 
plicd with the Agency's Prespectus and by the 
public if an injunction were granted outweighs 
by far any injury plaintiff nay suffer as a 
result of the denial of the preliminary injunction. 
| 


i be to nullity th 
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This Court, on May 34, 1968, concluded that plaintifzs failed to show ~ 


Likelihood of success oa the meri its; anc neither a preliminary ia- 
gonction nor an injuenetion pending eppeal at be granted where there 
$5 no such likelincod. uorcover, the findings and conclusions of 
the Court 25 to the injury that would be suffered by the Agency, 


persons who eonuplied yith the Agency's Prospectus and by public 1f 


a prelininary injunction were granted necessai ekly must defeat plain- | 
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I. The denial of appellant’s motion for a preliminary 
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ISSUE PRESENTED * 


In the opinion of appellee, the following issue is pre- 
sented : 

Did the District Court abuse its discretion in denying 
appellant’s motion for a preliminary injunction? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 23,302 


Cy ELuis Raw Bar, APPELLANT 
Vv. 
DISTRICT OF COLUMBIA REDEVELOPMENT LAND AGENCY, 


JOSEPH L. CANNON ET AL., AND WATERFRONT ENTER- 
PRISES, INC., APPELLEES 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE DISTRICT OF COLUMBIA 
REDEVELOPMENT LAND AGENCY 


COUNTERSTATEMENT OF THE CASE 


On September 8, 1960, Congress enacted legislation, 
Pub. L. No. 86-736,' authorizing the transfer of certain 
real property in the Southwest Redevolpment Area to the 
District of Columbia Redevelopment Land Agency 
(RLA).* Section 4 of Pub. L. No. 86-736 authorized 


174 Stat. 871 (1960), reprinted in appellant’s brief, pp. 29-31. 


?RLA as established by section 4 of the Act of August 4, 1946, 
60 Stat. 793, 5 D.C. Code § 7038. 


(1) 


> 
- 


RLA to lease the property it had received when it becomes 
“available for leasing.” Section 4(b) directed RLA to 
provide a priority of opportunity to lease to the owners 
of business concerns displaced by the urban renewal plan 
in that area. Appellant, Cy Ellis Raw Bar,* was such a 
business concern and therefore entitled to a priority of 
opportunity to lease. Section 4(b) also provides, how- 
ever, that the priority of opportunity would lapse if the 
holders of the priority did not demonstrate, within 180 
days of being notified, both the ability to carry out a re- 
development and their intention to proceed in accordance 
with the general redevelopment plan. 

On June 7, 1968, RLA mailed to each priority holder 
a prospectus which indicated the property that was avail- 
able for leasing, and provided guidance to priority hold- 
ers setting forth the standards required for developments 
in those locations (App. 10-39). Further, it provided 
that after 90 days public hearings would be held to con- 
sider offers received within the 90-day period. Non-pri- 
ority holders, however, could receive no consideration 
until the 180-day period had expired. On September 5, 
1968, Hogate’s Restaurant submitted an offer to lease site 
C-1 and a portion of site C-2. On September 24, 1968, 
RLA notified all priority holders that a public hearing 
would be held on October 2, 1968, to consider Hogate’s 
offer. On October 1, 1969, appellant (Mrs. Ellis) in- 
formed RLA by letter of her intention to submit plans 
for site B-2 (App. 81). 

The hearing was held on October 2, 1968, as scheduled, 
and Mrs. Ellis was present. She did not, however, pro- 
test the consideration of the offer by Hogate’s, nor did 
she in any way indicate her dissatisfaction with the pro- 
cedures employed by RLA.* On November 2471968, RLA 


2 As is noted at page 9 of appellant’s brief, appellant is a family 
partnership. Appellee will refer to appellant as “Ellis” or “Mrs. 
Ellis” throughout this brief, as is done in appellant’s brief. 


4 Mrs. Ellis had indicated in her letter of October 1, 1968, her in- 
tention to “challenge procedures currently being used in leasing 
sites” (App. 81). 
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informed Mrs. Ellis that her priority rights would expire 
on December 4, 1968 (the expiration of the 180-day pe- 
riod) if she did not submit a proposal in conformance 
with the prospectus by that date (App. 82). Mrs. Ellis 
did not submit such a proposal; however, by letter on De- 
cember 2, 1968, she complained that the prospectus did 
not comply with the statute (App. 44-49). In this letter 
Mrs. Ellis also stated: 


As some indication of the good faith and serious 
intention of my company’s offer hereby made to lease 
as much as 14,000 square feet—preferably of Site 
B-2 and secondarily of Sites C-1 or C-2—I hereby 
offer to post with your Agency on or before Decem- 
ber 4, 1968, a performance bond in any suitable 
amount (e¢.g., $10,000). (App. 49.) 


Appellant did not, however, thereafter submit a proposal 
meeting the requirements of the prospectus. 
On December 18, 1968, appellant filed a complaint in 


the District Court seeking a permanent injunction en- 
joining RLA from denying appellant her rights as a pri- 
ority holder (App. 6-9). On the same date appellant 
applied for a preliminary injunction enjoining RLA 
from taking any further action which might intrude upon 
appellant’s rights as a priority holder* (App. 50-54). 
On January 8, 1969, oral argument was heard before 
Judge Gasch, and on January 4, in chambers, at Judge 
Gasch’s suggestion, both parties agreed that the court 
might defer a ruling on appellant’s motion for prelimi- 
nary injunction while appellant promptly prepared and 
submitted an offer for RLA’s consideration. Appellant 
then submitted an offer on March 12, 1969, but that offer 
did not meet the standards set forth in the prospectus 
(App. 96). On April 9, 1969, appellee RLA filed a 
Supplemental Opposition to appellant’s motion for pre- 


5 By orders dated January 14, 1969, and April 10, 1969, motions 
to intervene by Joseph L. Cannon (Flagship Restaurant), and 
Waterfront Enterprises, Inc. (Hogate’s Resaurant) respectively, 
were granted. 
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liminary injunction which set forth the circumstances of 
the discussion in Judge Gasch’s chamber and included as 
attachments both Mrs. Ellis’ offer of March 12, 1969, 
and the rejection of that offer by RLA on March 26, 
1969 (App. 95-11S). On April 14, 1969, appellant filed 
2 motion to strike from appellee RLA’s Supplemental Op- 
position all references to the attempts by the parties, 
taken at the request of Judge Gasch, to “settle and com- 
promise their differences” * (App. 137-140). 

On April 15, 1969, the motion for preliminary injunc- 
tion was argued before Judge Aubrey Robinson. On 
May 14, 1969, Judge Robinson made findings of fact and 
conclusions of law and ordered that appellant’s motion 
for preliminary injunction be denied (App. 197-202). 
Specifically, Judge Robinson concluded that Mrs. Ellis 
had failed to show likelihood of success on the merits, and 
concluded further that the serious irreparable harm that 
would be suffered by RLA, those who complied with 
RLA’s prospectus, and the public if an injunction were 
granted far outweighed any injury Mrs. Ellis might 
suffer as a result of a denial of a preliminary injunction 
(App. 201). On June 13, 1969, appellant filed a notice 
of appeal from Judge Robinson’s order and a motion for 
an injunction pending appeal (App. 212-213). On July 
10, 1969, Judge Corcoran denied, without prejudice, the 
motion for an injunction pending appeal. 


ARGUMENT 


L The denial of appellant’s motion for a preliminary 
injunction by the District Court was not error. 


By the terms of her notice of appeal appellant brings 
this case to this Court from Judge Robinson’s denial of 
her motion for preliminary injunction (App. 212). Ac- 
cordingly, the sole issue before this Court is whether 
Judge Robinson abused his discretion in denying the pre- 


“On July 9, 1969, Judge Gesell order that the portions of ap- 
pellee RLA’s supplemental opposition referring to action taken at 
the behest of Judge Gasch be stricken (App. 225-226). 


a) 
liminary injunctive relief sought by appellant. We main- 
tain that the motion was properly denied and that this 
Court should affirm the denial by the trial court of that 
motion. 

It is settled law that the grant or denial of a motion 
for a preliminary injunction is within the sound discre- 
tion of the trial court. Maas v. United States, 125 U.S. 
App. D.C. 251, 254, 371 F.2d 348, 351 (1966). Appel- 
late courts will not set aside the decision of a trial court 
with respect to the grant or denial of a motion for such 
extraordinary relief without a showing of clear error or 
abuse of discretion. Cox v. Democratic Nat'l Comm., 91 
U.S. App. D.C. 416, 200 F.2d 356 (1952). When seeking 
a preliminary injunction the burden is upon the appli- 
cant to show a clear case for relief. Burlington Mills 
Corp. v. Roy Fabrics, 91 F. Supp. 39 (S.D.N.Y.), aff'd, 
182 F.2d 1020 (1950) ; see Udall v. D.C. Transit System, 
Inc., 181 U.S. App. D.C. 381, 404 F.2d 1858 (1968). In 
order to establish such a clear case the applicant must 
demonstrate that there is a substantial likelihood that he 
will prevail on the merits; that he will suffer irreparable 
harm if the relief is not granted; that the adverse party 
will not suffer irreparable harm; and that the injunction 
will serve the paramount public interest. Yakus v. United 
States, 321 U.S. 414 (1944) ; Udall v. D.C. Transit Sys- 
tem, Inc., supra; District 50, United Mine Workers v. 
International Union, United Mine Workers, —— U.S. 
App. D.C. ——, 412 F.2d 165 (1969); see Dorfman v. 
Boozer, U.S. App. D.C. , 414 F.2d 1168 (1969). 
Appellant has not met her burden of making the “con- 
vincing presentation” necessary to justify the relief she 
seeks in accordance with the factors set forth above. 
Udall v. D.C. Transit System, Inc., supra, 181 U.S. App. 
D.C. at 383, 404 F.2d at 1360. Moreover, it is entirely 
clear that an examination of each of these factors, within 
the context of the facts of this case, demonstrates that 
appellant has no grounds whatsoever for the relief she 
now seeks. 
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A. There is no substantial likelihood of success by 
appellant on the merits. 


In support of her argument here appellant asserts that 
her statutory rights as a priority holder have not lapsed, 
that RLA violated the 180-day priority-of-opportunity re- 
quirement with respect to her, and that RLA did not 
“offer” the available real property to appellant for her 
acceptance or rejection. A close analysis of each of these 
assertions, however, demonstrates that appellant has not 
met the burden imposed upon her to show that she would 
be likely to prevail on the merits. 

At the outset appellant contends that her statutory 
rights as a priority holder have not lapsed and that she 
is therefore not estopped from seeking injunctive relief. 
Appellant makes this contention in the face of the fact 
that she did not meet the time requirements set forth in 
the statute. Pub. L. No. 86-736 unequivocally provides 
that a failure to “make a demonstration . . . satisfactory 
to the Agency” within the 180-day period results in a loss 
of the opportunity. Here appellant was informed on 
June 7, 1968, that the 180-day period had commenced to 
run. She indicated on October 1, 1969, that she would 
submit an offer but she never did so. RLA, on Novem- 
ber 22, 1968, reminded her that her priority of opportu- 
nity would soon lapse unless she submitted an offer, but 
she still did nothing even though the location she pre- 
ferred, Site B-2, was still available. Thus while other 
priority holders were faithfully complying with the terms 
of the prospectus (App. 83-86), appellant made no effort 
to submit a plan in conformance with the prospectus, and 
accordingly in the terms of the statute she is no longer 
entitled to a priority of opportunity. Superior Oil Co. 
v. Udall, —— U.S. App. D.C. ——, 409 F.2d 1115 
(1969) .” 


7In Superior Oil Company, supra, 409 F.2d at 1120, this Court 
noted that “bidders who comply faithfully and scrupulously with 
bidding requirements should not iv effect be penalized by the errors 
of less careful bidders who fail to follow correct procedures.” 
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Appellant also contends that the 90-day provision in 
the prospectus as well as the acceptance of Hogate’s ap- 
plication within 124 days does violence to the statute. 
Appellant, however, clearly misapprehends the statute 
and the rights conferred upon her by the statute. Sec- 
tion 4(b) of Pub. L. No. 86-736 provides that when real 
property “becomes available for leasing” the owner of 
displaced businesses shall be notified in writing as to the 
availability of such real property for leasing. Section 
4(b) further provides that RLA shall give the owners so 
informed a period of 180 days to notify RLA of their 
intentions to proceed in accordance with the general de- 
velopment plan of RLA for the real property affected. 
The prospectus, without equivocation, accorded appellant 
every consideration provided by the statute. She, like 
other priority holders, was given 180 days in which to 
exercise her priority rights. She cannot therefore now 
claim that the procedure employed denied her the rights 
guaranteed her by the statute. 


Nor can she complain that the 90-day provision and 
the award to Hogate’s contravened the statute or en- 
croached upon her rights.* All priority holders were en- 
abled by the prospectus to indicate their acceptance and 
provide the necessary assurances to RLA within the 90- 
day period and thereby receive immediate consideration. 


® Appellant contends that Hogate’s was not entitled to statutory 
priority. We, however, agree with appellant’s concession that this 
issue is not before this Court at this time (Br. 26). At any rate 
the contention is without merit. Appellant admitted in both her 
complaint (App. 8) and in her application for preliminary injunc- 
tion (App. 53) that Hogate’s was a priority holder. Further, ap- 
pellant did not seek the sites awarded to Hogate’s nor did she 
protest that award at the hearing on October 2 and therefore can- 
not be heard to complain that Hogate’s was given special treatment. 
Finally, the legislative history is clear that Congress intended that 
Hogate’s (and the Flagship) should be accorded priority status. 
H.R. REP. No. 2081, 86th Cong., 2d Sess. 4 (1960) (App. Br. $7). 
And, in H.R. REP. No. 115, 90th Cong., 1st Sess. $ (1967) (Br. 41). 
the House District Committee noted that “displacees from the 
waterfront area would be given a priority of relocation with the 
understanding that the priority would likewise extend to the Flag- 
ship Restaurant and to Hogate’s Restaurant.” 


S) 


Appellant did not avail herself of this provision, nor can 
she assert that it violated her statutory rights. Further, 
when she had an opportunity at the hearing on October 
2, 1968, to protest the award to Hogate’s, she sat mute. 
Finally, she did not protest at all until November 27, 
1968, in a conversation with an RLA official® (App. 77). 
Moreover, by her letter of October 1, 1968, submitted 
prior to the award to Hogate’s, she indicated her prefer- 
ence for site B-2, whereas the award to Hogate’s was for 
site C-1 and a portion of site C-2. Accordingly, the 90- 
day provision, with the safeguard of a hearing, did not 
in any way affect the rights of a priority holder who 
neither protested the Hogate’s award nor demonstrated 
any interest in the sites that Hogate’s received. As a 
result, appellant’s contention that the RLA violated the 
statute with respect to the applicable time periods is with- 
out foundation. 

Finally, appellant contends that the method employed 
by RLA to achieve allocation of sites violated the statute. 
Once again, however, appellant has misconstrued the 
clear terms of Pub. L. No. 86-736. Section 4(b) pro- 
vides that priority holders shall be notified when the 
property becomes available for leasing. RLA then must 
give each priority holder 180 days to submit a notification 
of their intention “to proceed in accordance with the gen- 
eral development plan . . . and to demonstrate - . . their 
ability to carry out so much of the plan as may be em- 
braced within the area which they desire to lease.” Fur- 
ther, the statute provides that priority holders have no 
special rights if within the applicable time period they 
have failed “to make a demonstration . . . which is satis- 
factory to the Agency.” 

Manifestly the prospectus issued by RLA meets the re- 
quirements of the statute. Appellant and the remaining 


* Appellant points out that she was not represented by counsel 
at the hearing and that counsel was not engaged by her until late 
November 1968 (Br. 16). Her delay in securing legal representa- 
tion is a further example of her lack of diligence; that failure can- 
not be visited upon the other parties to this controversy. 
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priority holder were notified of the availability of the 
property for leasing, and RLA clearly possessed the requi- 
site authority to specify what each priority holder was 
required to submit in order to demonstrate both con- 
sistency with the general development plan and ability to 
carry out the plan. See Columbia Broadcasting Systems 
v. United States, 316 U.S. 407 (1942). Appellant con- 
cedes that RLA is empowered to specify the procedure to 
be employed in implementing the statute (Br. 24). Ap- 
pellant insists, however, that a different procedure could 
have been used. Be that as it may, it is clear that the 
procedure set forth in the prospectus is in conformance 
with the statute and, as Judge Robinson found (Finding 
of Fact No. 6, App. 198), the information required of 
prospective leasees was necessary in order that RLA 
could determine the propriety and feasibility of the pro- 
posed development. Thus, since none of the contentions 
made by appellant have substance, she has failed to show 
that she would be successful on the merits. 


B. Appellant has failed to demonstrate that she will 
be irreparably harmed by the denial of the in- 
junction. 


Appellant has failed to make any showing whatsoever 
of the nature or quantum of harm she would suffer be- 
cause of the denial of the preliminary injunction. In her 
brief she simply asserts that if the action of RLA is per- 
mitted to stand “the greater the likelihood of irreparable 
injury” that will result (Br. 25). No effort, however. 
has been made to show what injury, if any, she will suffer. 
and therefore, since the burden is upon her to demon- 
strate her prospective loss, her failure to do so is enough 
to deny her relief.’ 

Even if appellant had demonstrated that she would 
suffer irreparable harm, it is clear that whatever harm 


1 Appellee notes that appellant has made no effort to renew her 
motion for a preliminary injunction pending appeal in this Court. 
Rule 8, Fep. R. App. P. Her failure to pursue such relief pending 
appeal suggests that in fact any prospective injury to her is 
negligible, 
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she has suffered is due to her own lack of diligence in 
ailing to comply with the terms of the prospectus. When 

applicant for a preliminary injunction has unduly de- 
layed in seeking relief, the application should be denied. 
3 Barron & HoLTZzorr, FEDERAL PRACTICE AND PRO- 
CEDURE 493-94 (Wright ed. 1955); see Cunningham v 
English, 78 S. Ct. 3 (1997). Here appellant complains 
of the procedure employed by RLA in issuing the pro- 
spectus. Both the statute and the prospectus, however, 
provide that appellant's priority of opportunity is avail- 
able only for 180 days after the property is available for 
leasing. The forfeiture of appellant’s priority of oppor- 
tunity, therefore, is due entirely to her own laches in not 
exercising her options to submit a plan satisfactory to 
RLA. Consequently, any injury that may be suffered by 
her cannot be attributed to RLA, and as a result the 
requisite irreparable harm to appellant to justify relief is 
not present. 


C. The granting of the preliminary injunction would 
cause substantial harm to all other parties. 


Judge Robinson found that if RLA is not permitted to 
proceed with the allocation of sites to other offerors it 
faces the likelihood of substantial losses (Findings of 
Fact Nos. 11 & 12, App. 200). Appellant, in this ap- 
peal, has made no effort to refute that finding or demon- 
strate that it is without foundation. Nor can it be said 
that the other parties will not suffer if there is further 
delay. Furthermore, other priority holders who scrupu- 
lously complied with the terms of the prospectus would 
be prejudiced if the preliminary injunction were issued 
upon the application of a former? priority holder who 
failed to comply with that prospectus. Superior Oil Co. 
vy. Udall, supra. 

As Judge Robinson found, further delay would result 
in increased costs to RLA due to inflation as well as cost 
increases that would necessarily be borne by the other 
redevelopers. In District 50, United Mine Workers v. 
International Union, United Mine Workers, supra, 412 
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F.2d at 168, this Court held that the “trial judge had a 
broad discretion to balance the harm to plaintiff .. - 
against the harm to defendant”. Here the balance is 
easily struck in favor of appellees, because they have 
demonstrated that they will in fact suffer great harm and 
appellant has made no effort, much less a convincing 
presentation, that such harm will not result. Moreover, 
except for her unsupported assertions appellant has not 
offered any evidence of the harm that will befall her. 
Thus the trial judge in balancing the equities has cor- 
rectly concluded that the harm to appellees resulting from 
a grant of appellant’s motion far outweighs any harm to 
appellant caused by a denial of the motion for prelimi- 
nary injunction. 


D. It is in the public interest to deny appellant’s 
motion for a preliminary injunction. 


In Udall v. D.C. Transit Systems, Inc., supra, 131 US. 
App. D.C. at 383, 404 F.2d at 1360, this Court held that 


a preliminary injunction must “eventuate from a careful 
consideration of all important factors of relevance, not 
the least of which is the public interest.” See 7 MOORE, 
FEDERAL PRACTICE 1628-29 (2d ed. 1958). The public 
interest is such an important consideration that the Su- 
preme Court in Yakus v. United States, supra, $21 US. 
at 440-41, concluded that— 


Where an injunction is asked which will adversely 
affect a public interest for whose impairment, even 
temporarily, an injunction bond cannot compensate, 
the court may in the public interest withhold relief 
until a final determination of the rights of parties, 
though the postponement may be burdensome to the 
plaintiff .... This is but another application of the 
principle . . . that “Courts of equity may, and fre- 
quently do, go much further both to give and with- 
hold relief in furtherance of the public interest than 
they are accustomed to do when only private inter- 
ests are involved.” 


1 ee 


Here it is in the public interest to complete the redevelop- 
ment of the waterfront area in an expeditious fashion so 
that the members of the public will be able to enjoy the 
commercial and recreational activities that will result. 
See H.R. REP. No. 2081, S6th Cong., 2d Sess. (1960) 
( Appellant’s Br. 36-37); H.R. Rep. No. 115, 90th Cong., 
lst Sess. 1-7 (1967) (Appellant’s Br. 39-45). 

Furthermore, any additional delay will cause substan- 
tial financial losses which will necessarily have to be 
borne by the public. Thus, since appellant has not shown 
any grounds for the relief she seeks, the public interest 
requires that there be no additional delay even if the 
denial of such relief “may be burdensome to the [appel- 
lant}.” Accordingly since appellant has failed completely 
to meet the burden placed upon her before she is entitled 
to relief, the denial by the trial judge of appellant’s mo- 
tion for preliminary injunction must be affirmed.” 


22 Appellant also contends that she was prejudiced when a later 


offer by her to RLA, at the behest of Judge Gasch, was made 
known to Judge Robinson in argument on appellant’s motion for a 
preliminary injunction. This contention is without merit for sev- 
eral reasons. First, the Findings of Fact and Conclusions of Law 
(App. 197-201) filed by Judge Robinson are clearly based only 
upon those factors discussed in the main part of the argument in 
this brief. Judge Robinson’s conclusion of law states categorically 
that appellant had failed to show likelihood of success on the merits 
and that the irreparable injury that would be suffered by all other 
parties and the public far outweighed any injury plaintiff would 
suffer by the denial of the relief she sought. It is clear, therefore, 
that Judge Robinson’s findings were based only upon those factors, 
and it is equally clear, as discussed in the text above, that a care- 
fu] examination of those factors necessarily results in a conclusion 
that appellant should not prevail. 

Appellant’s contention fails for the additional reason that a judge 
is perfectly capable of distinguishing between material that is prop- 
er for his consideration and material that might be improperly be- 
fore him. Cf. United States v. Bolden, 355 F.2d 453, 456 (7th Cir. 
1965), cert. denied, 284 U.S. 1012 (1966); Balian Ice Cream Co. 
v. Arden Farmz, Co., 221 F.2d 356, 369 (9th Cir.), cert. denied, 
350 U.S. 991 (1956) ; Blakney v. United States, 225 A.2d 654, 655 
(D.C. Ct. App. 1967). Moreover, an examination of the proposed 
Findings of Fact and Conclusions of Law (App. 178-184) and the 
actual findings and conclusions made by Judge Robinson (App. 197- 
201) reveals that the judge gave no consideration whatsoever to 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
JOSEPH M. HANNON. 
NATHAN DODELL, 
WARREN R. KING, 
Assistant United States Attorneys. 


the offer made by appellant in reaching his decision. Accordingly. 
appellant’s suggestion that Judge Robinson was unfavorably dis- 
posed toward her is without substance. 

Furthermore, we contend, despite Judge Gesell’s ruling to the 
contrary (App. 225-226), that RLA’s willingness to entertain an 
offer from appellant after the lapse of her priority of opportunity 
was relevant to a determination, by a court of equity, as to the 
propriety of the injunctive relief sought by appellant. The relief 
appellant was seeking was an opportunity to lease, and by its will- 
ingness to consider an offer submitted in conformance with the 
prospectus, RLA provided appellant with the opportunity she 
sought. Moreover, RLA’s willingness to consider further offers was 
merely a continuation of the administrative process and could in 
no way be considered to be an offer of compromise. See 4 WIGMORE, 
EVIDENCE § 1601 at 25 (3d ed., Supp. 1964). In addition, Govern- 
ment counsel had made it plain to counsel for Mr. Ellis that he 
considered the offer relevant to the case, and counsel for Mrs. Ellis 
had also stated that he was “making a record.” (App. 172-173) 
(See also appellee RLA’s seventh defense, App. 98). Accordingly. 
appellant’s offer and RLA's willingness to consider it provided an 
independent basis for denial of injunctive relief. Judge Robinson, 
however, chose not to consider it, and his decision based on other 
factors was a proper exercise of his discretion. 
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